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THE SEVENTH INTERNATIONAL CONFERENCE 
OF AMERICAN STATES 


By JAMES Brown Scortr 
President of the American Society of International Law 


The Seventh of the Pan American Conferences was held at Montevideo, 
the capital of Uruguay, from the 3d to the 26th of December last, so that it 
was impossible to have comments upon its activities appear in the January 
number of the JourNAL. The undersigned is taking advantage of this oppor- 
tunity to say a word on certain phases of Pan-Americanism, and the observa- 
tions, in so far as they concern treaties or conventions, will be in the order in 
which they appear in the Final Act. 

The first treaty included in the Final Act ! is a Convention on the National- 
ity of Women. It was adopted without a dissenting voice.2 The text is short 
but epoch-making, the enacting part, the first article, being but a line and a 
half, in which the signatory parties declare that 


There will be no distinction based on sex as regards nationality, in 
their legislation or in their practice. 


The enacting article was based on the draft recommended by the Inter- 
American Commission of Women in its report presented by Miss Doris 
Stevens, chairman of the commission created by resolution of the Sixth Con- 
ference, held at Habana in 1928. This commission is made up exclusively of 
women, one from each of the American republics. Its recommendation, there- 
fore, represents the views of the enlightened women of the American repub- 
lics. The commission itself was “constituted to take charge of the prepara- 
tion of juridical information and data of any other kind which may be deemed 
advisable to enable the Seventh International Conference of American States 
to take up the consideration of the civil and political equality of women in 
the continent.” This the members of the commission did, reporting in force 
at Montevideo, and their force overcame opposition. 

By a resolution, the Conference voted enthusiastic thanks to the commission 
in appreciation of its labors, and continued the existence of the commission, 
with the duty to report to the Eighth Conference, to be held at Lima, Peru, at 
a date later to be fixed. Textually, the conference resolved: 


1. To extend a vote of warm applause and profound appreciation to 
the Inter-American Commission of Women for the painstaking and out- 


‘The text of the quotations in the present comment is taken from the provisional edition 
of the Final Act of the Seventh International Conference of American States, printed at 
Montevideo. 


* The delegations of Honduras, the United States and El Salvador signed with reservations. 
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standing work it has accomplished in support of the ideals which it sup- 
ports, and 

2. That the said commission should continue the work it has carried 
on so far in order that the next Conference may be in possession of pro- 
posals which will enable it to put into effect the principle of equality of 
rights between men and women in the different jurisdictions, as recom- 
mended by the Fifth International Conference of American States. 

The Conference was well advised when it commended the labors of the 
Inter-American Commission of Women as of great value and declared that 
its activities had revealed profound knowledge of existing legislation relating 
to the legal position of women. These were not empty words; for the com- 
mission presented to the Conference a series of monographs summarizing, in 
the language of each of the countries, the constitution, codes and laws of every 
one of the twenty-one American republics on the subject of equality and 
inequality, particularly the latter, with citations of the material passages. 
If, therefore, a citizen of the United States—to speak of our own country— 
should wish to know the law and practice of any of the twenty republics to 
the south, he or she would need only to turn to the monograph on the particu- 
lar country prepared by the Inter-American Commission of Women. 

What was the recommendation contained in the resolution of the fifth of 
the Conferences, to which the resolution of thanks referred? It is the source 
and it is the guide of the future activities of the American republics in the 
matter of equal rights in the Western World and, through the Western World, 
in the world at large. It is a resolution by which the Governing Board of the 
Pan American Union is recommended to include in the programs of future 
conferences an investigation of the means whereby “the constitutional and 
legal incapacities of women” may be abolished, in order that the women may 
have in the future “the consequent responsibilities and the same civil and 
political rights” which “are today enjoyed by men.” And in order that men 
and women may have the same civil and political rights and duties, the Fifth 
Conference recommended to the American republics “the revision of their 
civil legislation, for the purpose of modifying the provisions” which keep 
the women “in an unjustified inequality of rights because of sex.” And finally 
it recommended “that women be included on the delegations, in order that 
they may be able to participate in the work of future conferences,” a recom- 
mendation strengthened at Montevideo by the recommendation to the Ameri- 
can states “that at the next conference women delegates be included in ail of 
the delegations.” These recommendations, it will be observed, are of a con- 
tinuing nature. 

To turn now to the project on nationality laid before the Conference at 
Montevideo by Miss Stevens, a project providing for equality of nationality 
in the law and practice of nations, without discrimination of sex. This same 
project had been laid before the First Conference for the Codification of 
International Law, held at The Hague in 1930, by Sefior Miguel Cruchaga 
Tocornal, formerly Minister of Foreign Affairs of Chile, one time Ambassador 
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of Chile to the United States and now again Minister of Foreign Affairs of his 
country. It was not considered by the Hague Conference, but its content 
was embodied in a unanimous recommendation to the participating countries. 
As already stated, it was adopted at Montevideo in the form of a treaty, 
without a dissenting vote. ‘The stone which the builders refused is become 
the headstone of the corner.” 

The second of the projects which the Inter-American Commission of Women 
laid before the Montevideo Conference was a draft of an enacting article of a 
treaty some two lines long: 


The contracting states agree that upon the ratification of this treaty 
men and women shall have equal rights throughout the territory subject 
to their respective jurisdictions. 


This project was defeated by a solitary vote in the subcommittee of Com- 
mission III, in charge of the rights of women, and its content, in the simple 
form of a recommendation, adopted by one vote. After discussion, the exact 
text of this project, proposed by Miss Stevens, was signed on the closing day 
of the Conference in the form of a treaty by Uruguay, Paraguay, Ecuador 
and Cuba, along with all the Final Acts of the Conference. It is a complete 
and universal treaty, open for adherence not only to the American republics 
but to each and every nation of the world. As the treaty is the first of its 
kind ever to be adopted in any shape, manner or form, the remaining text of 
this unique document is reproduced in extenso: 


ARTICLE 2 


This treaty shall take effect for the states which ratify it provided it is 
ratified by at least two states, as soon as the ratifications have been de- 
posited with the Government of Uruguay. 


ARTICLE 3 


This treaty shall remain open as long as may be necessary for adher- 
ence by all the states of the world. Every instrument of adherence shall 
be deposited with the Government of Uruguay and the treaty shall im- 
mediately upon such deposit become effective as between the states thus 
adhering and the other states which are parties to the treaty. 


ARTICLE 4 


The Government of Uruguay shall furnish each government named in 
the preamble and every government subsequently adhering to this treaty 
with a certified copy of the treaty and of every ratification or adherence, 
and also shall notify said governments immediately upon the deposit of 
each ratification or adherence. 


As often happens in diplomatic assemblies, the signature of the person re- 
sponsible for the great achievement set forth in the document is lacking. In 
law and in fact, the present document should be, and one day will be, known 
as the “Stevens Equal Rights Convention.” 

There is a maxim to the effect that what one does another can do. In the 
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present case, the maxim applies with fourfold power, in that four American 
republics have already confessed their faith in unlimited equality in all the 
civil and political relationships of the men and women of their respective 
countries. By their action, all America is to become the land of promise and 
dedicated to equality. 

The resolution on equal rights adopted by the Conference as a whole, in 
order, as the preamble said, “to respond to the urgent and well-grounded 
petitions of the Inter-American Commission of Women, which seek this 
equality of rights,” recommended “to the governments of the republics of 
America that they endeavor, so far as the peculiar circumstances of each 
country will conveniently permit, to establish the maximum of equality be- 
tween men and women in all matters pertaining to the possession, enjoyment 
and exercise of civil and political rights.” Our French friends have an ex- 
cellent maxim: “Ce n’est que le premier pas qui cotite.” 

At Montevideo there was established a great and illuminating precedent. 
In achieving equality by international agreement, our American women, 
whether consciously or not, have given to the future law of nations its inevi- 
table and enduring direction; and the future law of nations, will it not be the 
result of the collaboration of enlightened men and women?—which, after all, 
would seem to be the more reasonable, and indeed the more civilized, way of 
doing. 

In addition to the convention on equality of nationality in the law and 
practice of the American states, a treaty of some six articles was adopted at 
Montevideo dealing with various phases of nationality. Articles 1 and 2 
provide that naturalization carries with it the loss of the nationality of origin, 
or, perhaps it would be better to say, of previous nationality or nationalities, 
and that notice should be given through diplomatic channels of the change of 
nationality “to the state of which the naturalized individual was a national.” 

Article 3 prescribes that Articles 1 and 2 are not to revoke or modify the 
Convention on Naturalization signed at the Third of the Pan American 
Conferences, held at Rio de Janeiro in 1906. The Rio convention incorpo- 
rated the provisions of the so-called “Bancroft treaties,” by virtue whereof a 
naturalized person who returns to the country of his origin, or to the country 
whereof he was previously a citizen or subject, even though without intention 
of renouncing his naturalization, and who resides in the country of his previ- 
ous nationality for a period of two years, is presumed to have forfeited 
citizenship, although this presumption may be “destroyed by evidence to the 
contrary.” 

Article 4 prescribes that the transfer of the territory of one country to 
another shall not affect the allegiance of the inhabitants of the transferred 
territory, “unless they expressly opt to change their original nationality.” 
This provision very happily modifies existing practice, making a change of 
nationality, as in other cases, depend upon the express will of the person in 
question. 
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Naturalization thus affects only the individual naturalized, and the loss of 
nationality also affects only the person who has suffered the loss (Article 5). 
Moreover, neither marriage nor its dissolution is to affect henceforth “the 
nationality of the husband or wife or of their children” (Article 6). 

“Westward the course of empire’”—as Bishop Berkeley put it (today he 
would say “civilization” )—takes its way.” In the near future may we not 
say that the course of the newer civilization is likely to be from the west to 
the east? The New World is greatly the debtor of the Old, but in the future 
the indebtedness, will it not be reversed? 

The question of perennial interest to our Pan American countrymen is that 
of intervention, and it should also be of very deep concern to us of the North, 
for in a continent of equal nations, each with equal rights and duties, there 
should be no place for intervention. Non-intervention should be our prac- 
tice, for non-intervention is our law. 

In 1899, the Government of the United States was a party to the Pacific 
Settlement Convention of the first of the Hague Conferences. In the first 
paragraph of Article 27 it is provided: 


The signatory Powers consider it their duty, if a serious dispute 
threatens to break out between two or more of them, to remind these 
latter that the Permanent Court is open to them.’ 


And the second paragraph draws the conclusion that 


Consequently, they declare that the fact of reminding the conflicting 
parties of the provisions of the present convention, and the advice given 
to them, in the highest interests of peace, to have recourse to the Perma- 
nent Court, can only be regarded as friendly actions.* 


The convention was signed by the delegation of the United States, with a 
reservation to this article, and was advised and consented to by the Senate, 
with the reservation stated as a part of the act of ratification: 


Nothing contained in this convention shall be so construed as to require 
the United States of America to depart from its traditional policy of not 
intruding upon, interfering with, or entangling itself in the political ques- 
tions of [or] policy or internal administration of any foreign state; nor 
shall anything contained in the said convention be construed to imply a 
relinquishment by the United States of America of its traditional attitude 
toward purely American questions; . . .5 


The convention was ratified with this reservation by President McKinley 
on April 7, 1900. The ratifications containing this reservation were de- 
posited with the Netherland Government, September 4, 1900, and the con- 
vention itself proclaimed on November 1, 1901, by President Theodore Roose- 
velt, who had succeeded President McKinley. 


* Treaties, Conventions, International Acts, Protocols and Agreements between the 
United States of America and Other Powers, 1776-1909, compiled by William M. Malloy 
(Washington, 1910), Vol. II, p. 2025. 

5 Ibid., p. 2032. 


224 THE AMERICAN JOURNAL OF INTERNATIONAL LAW 


The Pacific Settlement convention was revised at the Second Hague Peace 
Conference on October 18, 1907, and Article 27 was retained in slightly modi- 
fied form as Article 48. The convention was signed by the delegation of the 
United States. Its ratification, with the same reservations attached, was 
advised by the Senate on April 2, 1908; it was ratified with the reservation by 
President Roosevelt on February 23, 1909; ratifications were deposited with 
the Netherland Government November 27, 1909; and it was proclaimed by 
President Taft on February 28, 1910. 

The names of the Presidents have been mentioned in order to show the 
nature and extent of the approval of the reservation; and also that the reser- 
vation is the law of the land, approved by not only one but by three Presi- 
dents of the United States. It is thus triple-plated, if the expression be 
permitted. 

Let us now consider the reservation. The traditional policy of the United 
States is declared to be “not intruding upon, interfering with, or entangling 
itself in the political questions or policy or internal administration of any 
foreign state.” In other words, it is a policy of “non-interposition,” to use 
the language of the Monroe Doctrine, or, in the language of our day, non- 
intervention. The policy is not of yesterday or the day before; it is the 
“traditional” policy of these United States of America. 

But this is not all. The reservation had in view the Monroe Doctrine, 
the final clause of the reservation referring to the Monroe Doctrine, although 
it does not name it expressly: “Nor shall anything contained in the said 
convention be construed to imply a relinquishment by the United States of 
America of its traditional attitude toward purely American questions.” The 
meaning? The Government of the United States stated its policy of non- 
intervention to the world in the concluding clause, in order to prevent the 
“interposition’”—to use the language of the Monroe Doctrine—or “‘interven- 
tion”—to use the present-day equivalent—not only of Europe but of Asia, of 
Africa or Australia in the affairs of any American republic. Now the Monroe 
Doctrine is a unilateral declaration of the United States, depending upon the 
power of the United States to enforce it as against any country attempting to 
intervene in the western continent; and as in the first clause of the reservation, 
already quoted, the United States renounced in general terms the right to 
intervene, the Government of the United States can not legally intervene in 
Latin America. Any attempt on our government’s part to intervene in Latin 
America would be a violation of the express law of the United States, for a 
treaty is law, and the reservation was by the United States itself made part of 
the treaty in question. Therefore a violation of the law subsequent to the 
treaty by any President of the United States would render him liable to 
impeachment. 

However we may have fallen from grace in the past, today there is to be no 
“Gnterposition,” “intervention,” or “intermeddling” of any kind in the internal 
or foreign affairs of the Latin American countries. President Franklin D. 
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Roosevelt—to distinguish him from Theodore Roosevelt (for the two in the 
matter of intervention are as separated from each other as the North and 
South Poles)—has expressed himself in the most solemn moment of his life, 
upon taking the oath of office as President of the United States on March 4, 
1933, in behalf of the “good neighbor,” and not leaving the definition to his 
countrymen, he stated the sense in which he understood the “good neighbor” 
in matters international: 

In the field of world policy I would dedicate this nation to the policy 
of the good neighbor—the neighbor who resolutely respects himself and, 
because he does so, respects the rights of others—the neighbor who re- 
spects his obligations and respects the sanctity of his agreements in and 
with a world of neighbors. 

In an address delivered on Pan American Day, April 12, 1933, and in the 
Pan American Union, President Roosevelt referred again to the “good neigh- 
bor,” saying: 

This celebration commemorates a movement based upon the policy of 
fraternal codperation. In my inaugural address I stated that I would 
“dedicate this nation to the policy of the good neighbor— .. .” Never 
before has the significance of the word[s] “good neighbor” been so mani- 
fest in international relations. Never have the need and benefit of neigh- 
borly codperation in every form of human activity been so evident as 
they are today. 

“Friendship,” he continued, involves “mutual obligations and responsi- 
bilities, for it is only by sympathetic respect for the rights of others and a 
scrupulous fulfilment of the corresponding obligations by each member of the 
community that a true fraternity can be maintained.” And in two short 
sentences he defines Pan Americanism and its essential qualities as ‘those 
which constitute a good neighbor, namely, mutual understanding, and, through 
such understanding, a sympathetic appreciation of the other’s point of view”; 
and the second sentence completes, as it were, the structure of good neighbor- 
hood: “It is only in this manner that we can hope to build up a system of 
which confidence, friendship and good-will are the cornerstones.” 

Finally, in an address delivered on December 28, 1933, in commemoration 
of Woodrow Wilson’s birthday, our Franklin Roosevelt said: 

I do not hesitate to say that if I had been engaged in a political cam- 
paign as a citizen of some other American republic I might have been 
strongly tempted to play upon the fears of my compatriots of that re- 
public by charging the United States of North America with some form 
of imperialistic desire for selfish aggrandizement. As a citizen of some 
other republic I might have found it difficult to believe truly and fully in 
the altruism of the richest American republic. In particular, as a citizen 
of some other republic I might have found it hard to approve of the 
occupation of the territory of other republics, even as a temporary 
measure. 

Here we have enumerated by the President now in office the fears and 
criticisms leveled at the United States by our Latin American countrymen— 


226 THE AMERICAN JOURNAL OF INTERNATIONAL LAW 


“imperialistic desire for selfish aggrandizement” ; the lack of “altruism of the 
richest American Republic”; and the “occupation of the territory” of Ameri- 
can republics. After this presidential admission—which could only be a 
criticism of our past performances—-President Roosevelt made the most 
solemn declaration: “that the definite policy of the United States from now 
on is one opposed to armed intervention.” 

With large countries, intervention would certainly lead to war; and in 
words which did him infinite honor, the present President ended what we 
would like to consider an epoch-making document and state paper. They 
are words finely phrased, and indeed more finely reasoned, if that be possible: 
“From now on war by governments shall be changed to peace by peoples.” 

In the light of the views expressed by President Roosevelt in his inaugural 
address, amplified and applied especially to inter-American relations in his 
address on Pan American Day, and in view of the President’s outspoken com- 
mitment to that treatment of Latin America which the United States would 
be pleased to receive if the situation were reversed, it would seem strange 
that the American delegation at Montevideo reserved on the eleven enacting 
articles of the Convention on Rights and Duties of States, on the ground that 
“during the brief period of this Conference there is apparently not time within 
which to prepare interpretations and definitions of these fundamental terms 
that are embraced in the reports.” 

Eleven articles of this convention deal with many an important question: 
the definition of a state; recognition and its effects; equality of states; inter- 
vention; the status of foreigners; the primary interests of states; and the 
means of safeguarding the interests declared to be primary. 

By the terms of the convention the qualifications of a state under interna- 
tional law are stated in Article 1 to be: “(a) a permanent population; (b) a 
defined territory; (c) government; (d) capacity to enter into relations with 
the other states.” 

The second article defines a “federal state” as “a sole person in the eyes of 
international law,” which we interpret to mean that a federal government is 
responsible to foreign countries for the actions of its component members, in 
so far as such actions involve a violation of international law,—a doctrine 
which we of the United States are sometimes loath to accept but which our 
government complies with as a matter of grace. 

So much for the first two articles. 

Now we come to recognition and its effects. Recognition is dealt with, 
directly or indirectly, in Articles 3, 4,5,6 and 7. Article 3 gives the funda- 
mental principle in a single sentence: “The political existence of the state is 
independent of recognition by the other states.” And after enumerating the 
rights which the state possesses because of its existence and therefore “even 
before recognition,” the article concludes with a very appropriate paragraph: 
“The exercise of these rights has no other limitation than the exercise of the 
rights of other states according to international law.” 
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Article 4 provides that states, being “juridically equal,” have equal rights 
and equal capacity with all other states, irrespective of physical power. 

The fifth article doubtless gave pause to the delegation of the United States, 
providing as it does, without definition, that “the fundamental rights of states 
are not susceptible of being affected in any manner whatsoever.” Unless the 
“rights” stated in the convention are understood to be the “fundamental” 
rights in question, the reservation of the United States to this article may be 
regarded as an enlightened caution, as otherwise the adoption of the article, 
without such an understanding, would result in the undefined rights being 
determined by others than the contracting parties themselves, for example, 
by arbitration. 

Hitherto the stress has been upon “rights”; but Article 6, in addition to 
stating that “recognition is unconditional and irrevocable,” says that the rec- 
ognizing state “accepts the personality of the other with all the rights and 
duties determined by international law.” This provision seems to be emi- 
nently reasonable; but the word “duties” might well give rise to difficulties 
instead of obviating them, inasmuch as “duties” are correlative with rights, 
and the rights themselves are not fully defined, especially in the case of the 
so-called fundamental rights. However, what definition of these or other 
rights could be better or more acceptable than the decision of the Permanent 
Court of International Justice in such questions, selected as it is by the world 
at large, and therefore competent to express world opinion? 

The seventh of the articles would not seem to be open to objection, as the 
recognition of a state is said to be “express or tacit.” The “express” speaks 
for itself, and “tacit”? recognition likewise is final, resulting from “any act 
which implies the intention of recognizing the new state.” Here again there 
may be a difference of opinion, this time to the “act” in question, and the 
decision of the court may be again invoked. 

Short articles are better than long articles, for where brevity is the “soul 
of wit,’”’ verbosity is sometimes the source of “unwitted” discussion. Article 
8 deals with the much discussed and hitherto undecided question of interven- 
tion, settled, it would seem, by this article, and in a single sentence: “No 
state has the right to intervene in the internal or external affairs of another.” 
This is today the policy and indeed the present law, if not the former prac- 
tice, of the United States, as set forth by the reservations of the Senate of the 
United States in the matter of intervention and made an integral part of the 
advice and consent of the Senate to the Hague Pacific Settlement Conventions 
of 1899 and 1907. 

After the definition of “recognition” and the outlawry of “intervention,” 
the convention passes, in Article 9, to the matter of jurisdiction, which is very 
properly said to extend equally to all inhabitants “within the limits of na- 
tional territory” and, whether nationals or foreigners, they are accorded “the 
same protection of the law” of the land. This equality of treatment is very 
generally accepted, and yet it may well be that the treatment accorded by the 
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law of the land to nationals and to foreigners in a particular country may not 
be, in the opinion of the countries whose citizens or subjects are residing in 
foreign parts, that required by international law. Or there may be no ex- 
press rule of national law applying to a particular case, and in either event 
the treatment of the foreigners, and we would add also the nationals, should, 
and indeed must, be in accordance with an international standard, that is to 
say, the standard of our modern civilization. In such a case, the American 
Governments are committed to the application of the rule of international 
law, for the first article of the arbitration treaty concluded by twenty of the 
American republics at Washington in 1929 submits to arbitration “any ques- 
tion of international law,” the effect of which is to subject domestic legisla- 
tion to the standard of international law in any and every matter touching 
the relations of peoples or states. The view that international law is superior 
to every municipal statute or regulation, even including provisions of the 
Constitution, is a view held by many, and one so fundamental that, in the 
opinion of the undersigned, it should not be waived or modified, especially by 
the twenty-one enlightened republics of the New World. 

There are two further articles in the Convention on Rights and Duties of 
States, and that they are of vast importance the most cursory reading will 
convince even the desultory reader. The first of the articles in question 
(Article 10) defines “the primary interest of states” as “the conservation of 
peace,” adding that “differences” between the contracting parties—we would 
say of nations, whether contracting or not—‘“should,” in the language of the 
article, “be settled by recognized pacific methods.” If this “primary in- 
terest” is not yet recognized as a “reality,” it is at least an aspiration, for 
the realization of which not only the American republics but all states and 
peoples of the world should labor unceasingly. There is nothing so powerful, 
sO persuasive, so convincing, as a good example. Which of the American 
republics is to be the first “good example” in the field of peaceful endeavor? 

The second of the articles in question (Article 11) shows how future con- 
ferences of the American states may utilize the labors of their predecessors. 
In this particular instance, the first of the Pan American Conferences, called 
into being by Secretary of State Blaine, adopted, April 18, 1890, the following 
recommendation on the subject in hand: 


First. That the principle of conquest shall not, during the continu- 
ance of the treaty of arbitration, be recognized as admissible under 
American public law. 

Second. That all cessions of territory made during the continuance 
of the treaty of arbitration shall be void if made under threats of war or 
in the presence of an armed force. 

Third. Any nation from which such cessions shall be exacted may 
demand that the validity of the cessions so made shall be submitted to 
arbitration. 

Fourth. Any renunciation of the right to arbitration, made under the 
conditions named in the second section, shall be null and void. 
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The principle enunciated in the first of the conferences was thus expressed 
(Article 11) in the most recent: 


The contracting states definitely establish as the rule of their conduct 
the precise obligation not to recognize territorial acquisitions or special 
advantages which have been obtained by force whether this consist in the 
employment of arms, in threatening diplomatic representations, or in 
any other effective coercive measure. The territory of a state is in- 
violable and may not be the object of military occupation nor of other 
measures of force imposed by another state directly or indirectly or for 
any motive whatever even temporarily. 


There is perhaps no better illustration of the continuity and development 
of a doctrine, a development which does not discard the past; for does not 
Article 12 of the present instrument provide that previous and existing obliga- 
tions of the high contracting parties shall not be affected by “the present 
convention’’? 

It is to be hoped that President Roosevelt’s policy of the “good neighbor,” 
to which Secretary of State Hull, the chairman of the delegation of the United 
States, referred on this as on other occasions, will be found in spirit, if not in 
letter, to accord with every article of the above convention, and that the 
President himself will direct the unreserved signature of the United States to 
this splendid, forward-looking, and indeed law-making, convention. 

On the 23d day of December of the year that is past, the seventh of the 
Pan American Conferences adopted unanimously the following resolution: 


The Seventh International Conference of American States, 

Resolves: To recommend that a bust of the Spanish theologian, Fran- 
cisco de Vitoria, be placed in the headquarters of the Pan American 
Union, in Washington, as a tribute to the professor of Salamanca who, in 
the sixteenth century, established the foundations of modern interna- 
tional law. 


It is frequently said that a text is so clear as not to need interpretation. 
This is the case with the present text. It credits Francisco de Vitoria with 
having laid the foundations of the modern law of nations, and it also calls 
attention to the fact that Francisco de Vitoria was a theologian, from which 
fact we are justified in believing that the modern law of nations of Francisco 
de Vitoria would have a very definite relation to morality; that the moral 
standard of the individual would be the standard of the state; and that there- 
fore a law, national or international, which is not moral should not be legally 
binding. This is precisely the conception of Francisco de Vitoria. 

It is also the conception of Francisco Suarez, whose voluminous tractate De 
Legibus ac Deo Legislatore furnished international law, and indeed the vari- 
ous branches of law, with their legal philosophy. What Victoria had declared, 
Suarez justified, and to both of these distinguished Spaniards, the one a pro- 
fessor at the University of Salamanca, and the other a student at the same 
university, the modern school of international law is indebted. Together, 
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Francisco de Vitoria and Francisco Suarez have, it is not too much to say, 
made and justified the modern law of nations, and indeed outlined what the 
future law of nations must be, if it is to be an acceptable law for the interna- 
tional community, a law which should be in fact, as well as in theory, both 
social and moral. 

It has been observed that Francisco de Vitoria is designated in the resolu- 
tion as a theologian. This he was, in the highest sense of the term; but he 
was much more, for theology in the sixteenth century implied a familiarity 
with law in its various branches: the divine law, the natural law, the Roman 
law, and also their derivatives, the canon law and the civil or municipal law 
—at least the municipal law of the state whereof the theologian in question 
was a subject. A theologian, within the century before and after the dis- 
covery of America, was therefore a jurisconsult and deeply versed in what we 
call jurisprudence. 

Now for the theologian the test of the law was the law eternal, whether 
directly revealed, as in the case of the divine law, or discovered by the light 
of reason. Therefore the test for a theologian was that standard of morality 
imposed by the church to which he belonged. Or in terms of the layman, it is 
exactly what President Cleveland in his famous message of December 18, 
1893, regarding the Hawaiian Islands, calls “international morality.” 

Francisco de Vitoria is said to have been the best known Spaniard of his 
day; but having devoted himself to his students, whom he treated as he no 
doubt would like to have been treated by his own preceptors, he had no time 
left for the publication of tractates dealing with the subjects which he pro- 
fessed from his chair in the University of Salamanca. He lived in the lives of 
his students and they were his monument. Fortunately for us, they made 
notes of the maestro’s lectures, and these were published for the first time at 
Lyons in 1557, eleven years after his death. They are only a summary of his 
public readings, yet they are as adequate a statement of the law of nations 
as would be that of Grotius, had he contented himself with a summary of his 
views instead of the elaborate Three Books on the Law of War and Peace. 
However, the reading, De Indis, dealing with the Indians discovered by 
Columbus in 1492, prepared by Victoria forty years later, as he himself says, 
as completed by the further reading, De Jure Belli, is today the foundation of 
the law of nations which twenty-one American republics, successors of the 
barbarian “principalities,” to use Victoria’s term, have declared to be their 
modern international law. In the stirring events which followed his death, 
his readings were unfortunately neglected; indeed he was, as we might say 
today, in the language of the distinguished President of the United States, 
“the forgotten man.” 


Justice, who came not up to us through life, 
Loves to survey our likeness on our tombs.® 


The Works and Life of Walter Savage Landor, “Count Julian” (London, 1876), Vol. 
VII, p. 97. 


JURISDICTION FOLLOWING SEIZURE OR ARREST IN 
VIOLATION OF INTERNATIONAL LAW * 


By Epwin D. Dickinson 
Professor of International Law, University of California 


It is well settled in Anglo-American law that national courts are competent, 
in general, to adjudicate rights and duties with respect to all things or persons 
found within the territory which the process of the court controls. Exceptions 
find an especial justification in considerations of national or international 
convenience. A situation which seems to have been insufficiently considered, 
however, is presented by the case of the thing or person which has been seized 
or arrested abroad, in violation of international law, and brought within the 
state and thus within reach of the process of the state’s courts. Should the 
courts be considered competent, on the basis of physical presence thus pro- 
cured, to adjudicate in the usual way? 

On the one hand, if there are claims to the thing or complaints against the 
person which require judicial determination, it may be said that the national 
court should proceed without regard for the antecedent events which gave it 
the necessary physical control. It may be urged that only the injured foreign 
state is in a position to protest against the violation of international law and 
that, in any case, the alleged violation of international law presents an issue 
which should be resolved by international negotiation or in an international 
forum. Qn the other hand, notwithstanding the desirability of a judicial de- 
termination of claims against the thing or of complaints against the person, 
it may be said that since the seizure or arrest was made in excess of the state’s 
proper competence, and in violation of the rights of a foreign state, there is in 
consequence no national competence to invoke local process or to subject the 
thing or the person to locallaw. If there is no national competence, obviously 
there can be no competence in the courts, which are only an arm of the na- 
tional power. To hold otherwise, it may be urged, would go far to defeat the 
purpose and nullify the efficacy of international law. 

The argument for a complete lack of national, and hence of judicial, com- 
petence has prevailed in cases in which international right and duty are de- 
fined in formal treaty. There is an indirect manifestation of this principle 
in the rule of extradition which forbids the trial of the extradited person for 


* This article will appear as one of the studies in Studies i in Law é in Honor of Orrin Kip 
McMurray, to be published in honor of Dean McMurray of the School of Jurisprudence of 
the University of California. 

1“ The jurisdiction of courts is a branch of that which is possessed by the nation as an 
independent sovereign power.’’ Marshall, C. J., in The Schooner Exchange v. M’Faddon 
(1812), 7 Cr. 116, 136. 


231 


232 THE AMERICAN JOURNAL OF INTERNATIONAL LAW 


any offence, committed prior to his extradition, other than the offence for 
which he was surrendered under the treaty. The rule is stated in the leading 
American case of United States v. Rauscher as follows: 


a person who has been brought within the jurisdiction of the court by 
virtue of proceedings under an extradition treaty, can only be tried for 
one of the offences described in that treaty, and for the offence with which 
he is charged in the proceedings for his extradition, until a reasonable 
time and opportunity have been given him, after his release or trial upon 
such charge, to return to the country from whose asylum he had been 
forcibly taken under those proceedings.” 


There is no occasion to consider here the convenience or policy of this rule 
as a rule of extradition. Very likely it has been stated too broadly in some 
of the extradition treaties and it may have been applied too literally in some 
of the cases.2 The point to be emphasized is that the rule permits the subjec- 
tion of the extradited person to the national law only to an extent, at the risk 
of considerable national inconvenience, which is literally consistent with the 
terms of the treaty and of the proceedings instituted thereunder. While it is 
conceded that the individual, as such, has no right of asylum in the foreign 
state,* his objection to the jurisdiction serves as a foil to remind the court of 
the nation’s international obligation. Although his claim to exemption from 
further prosecution may be without moral foundation, the individual is per- 
mitted to make an issue of the right of the state from which he was surrendered 
to have the extradition treaty respected.5 


2 (1886) 119 U. S. 407, 430, Dickinson, Cases, 738, 744. See Re Alice Woodall (1888), 
16 Cox C. C. 478. See also Cosgrove v. Winney (1899), 174 U. S. 64; Johnson v. Browne 
(1907), 205 U. S. 309. Cf. In re Rowe (1896), 77 Fed. 161; State v. Rowe (1898), 104 Ia. 
323; Cohn v. Jones (1900), 100 Fed. 639; State v. Spiegel (1900), 111 Ia. 701; Greene ». 
United States (1907), 154 Fed. 401; Collins v. O’ Neil (1909), 214 U. S. 113; People v. Hanley 
(1925), 240 N. Y. 455. 

3 Cf. Moore, Extradition, I, 247. 

4 See Ker v. Illinois (1886), 119 U. S. 436, Dickinson, Cases, 751, discussed infra, p. 237. 

5 “As this right of transfer, the right to demand it, the obligation to grant it, the pro- 
ceedings under which it takes place, all show that it is for a limited and defined purpose 
that the transfer is made, it is impossible to conceive of the exercise of jurisdiction in such a 
case for any other purpose than that mentioned in the treaty, and ascertained by the pro- 
ceedings under which the party is extradited, without an implication of fraud upon the rights 
of the party extradited, and of bad faith to the country which permitted his extradition. 
No such view of solemn public treaties between the great nations of the earth can be sustained 
by a tribunal called upon to give judicial construction to them.” United States v. Rauscher, 
119 U.S. 407,422. ‘‘In the case of United States v. Rauscher . . . the effect of extradition 
proceedings under a treaty was very fully considered, and it was there held, that, when a 
party was duly surrendered, by proper proceedings, under the treaty of 1842 with Great 
Britain, he came to this country clothed with the protection which the nature of such 
proceedings and the true construction of the treaty gave him. One of the rights with which 
he was thus clothed, both in regard to himself and in good faith to the country which had 
sent him here, was, that he should be tried for no other offence than the one for which he was 
delivered under the extradition proceedings.” Ker »v. Illinois, supra, p. 443. ‘It is urged 
that the construction contended for by the respondent is exceedingly technical and tends to 
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The same rule has been wisely applied, in even more striking circumstances, 
where the national court was convinced that an international agreement must 
be implied, in the absence of a formal treaty, in order to escape the conclusion 
that there had been a violation by national authorities of an obligation of 
international law. An American case decided by the Texas Court of Crimi- 
nal Appeals affords a unique example.® A United States expeditionary force 
had been sent into Mexico in “hot pursuit” of bandits. Having apprehended 
a Mexican, the force discovered upon its return that he was not one of the 
bandits pursued and he was thereupon surrendered to local Texas authorities 
who proceeded to prosecute him for a murder previously committed in Texas. 
Relying upon the rule of the extradition cases, it was contended in behalf of 
the accused that the Texas court was without jurisdiction to prosecute him 
for the murder until he had been allowed an opportunity to return to Mexico. 
The prosecution contended, on the other hand, that the accused had been ab- 
ducted or kidnapped without Mexico’s consent and consequently that he could 
be prosecuted for the murder without any breach of treaty obligation. The 
only information as to the source and scope of the expedition’s authority 
which the court had before it was the testimony of the officer in command 
that he was acting under instructions from the United States Department of 
War. It was held that an agreement between Mexico and the United States 
must be presumed, consequently that the rule of the extradition cases was 
applicable, and that the accused might resist trial for the murder until such 
time as he should voluntarily subject himself to the jurisdiction of the United 
States or until the consent of Mexico should be obtained. The entry of the 
expeditionary force into Mexico for the purpose of apprehending bandits, 
said the court, would have been “a violation of Mexican territory contrary 
to the law of nations in the absence of consent of the Mexican Government.” 7 
Consequently it was to be assumed that the instructions from the Department 
of War were in accord with a permission granted by the Mexican Government. 
The court concluded that 


the same moral obligation that would restrain the United States Govern- 
ment from transgressing the implied limitations upon it under its treaty 
[of extradition] with Mexico, would necessarily prevail with reference 
to the agreement resting upon the “ comity of nations,” and if the legal 
obligation is the same, the appellant cannot be held for the offense which 


the escape of criminals on refined subtleties of statutory construction, and should not, 
therefore, be adopted. While the escape of criminals is, of course, to be very greatly depre- 
cated, it is still most important that a treaty of this nature between sovereignties should be 
construed in accordance with the highest good faith, and that it should not be sought by 
doubtful construction of some of its provisions to obtain the extradition of a person for one 
offense and then punish him for another and different offense.” Johnson v. Brown, supra, 
p. 321. 

6 Dominguez v. State (1921), 90 Tex. Cr. 92, Dickinson, Cases, 755; 20 Mich. L. Rev. 
536; 31 Yale L. Jour. 443. 
790 Tex. Cr. 92, 97. 
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we are now considering without the opportunity to return to his country 
in order that it may there determine whether he shall be surrendered for 
trial under the treaty of extradition.® 


The principle that national courts, as an arm of the national power, are in- 
competent to obligate by their process or to subject to the national law a 
thing or person seized or arrested in violation of an international treaty has 
perhaps had its clearest and most explicit application in liquor smuggling 
eases. The leading precedent is the case of The Mazel Tov, decided by the 
United States Supreme Court in 1933.9 The Mazel Tov was a vessel of 
British registry which had been seized by the United States Coast Guard at 
a point eleven and one-half miles off the Massachusetts coast. In the absence 
of evidence of communication with the coast, of any act done within terri- 
torial waters, or of an intention or attempt to do any act within territorial 
waters, there was no basis for a proceeding against the vessel under the United 
States Prohibition Act. In view of the Supreme Court’s decision in this case 
that the treaty of 1924 between Great Britain and the United States for the 
prevention of the smuggling of intoxicating liquors had superseded incon- 
sistent provisions of the United States customs laws, in so far as those laws 
authorized the seizure of vessels engaged in liquor smuggling, and had estab- 
lished a comprehensive definition of permissible measures for the suppression 
of liquor smuggling, there was no foundation for a forfeiture proceeding under 
the customs laws. In consequence of the fact that the vessel was incapable 
of a speed exceeding ten miles per hour, there was no case for a seizure under 
the one-hour sailing rule of the treaty. It was contended, nevertheless, that 
the facts revealed a violation of United States customs statutes and that the 
alleged illegality of the seizure was immaterial since the United States, by 
commencing a forfeiture proceeding, had ratified what would otherwise have 
been an illegal seizure, since the vessel had actually been brought by the Coast 
Guard within reach of the process of the national court, and since the claimant 
by answering to the merits had waived any right to object to the enforcement 
of penalties imposed by the customs statutes. These contentions the Su- 
preme Court emphatically rejected as inapplicable to the case at bar. ‘The 
objection to the seizure,” said the court, “is not that it was wrongful merely 
because made by one upon whom the government had not conferred authority 
to seize at the place where the seizure was made. The objection is that the 
government itself lacked power to seize, since by the treaty it had imposed 
a territorial limitation upon its own authority.” 1° 

In other words, had there been nothing more in the case of The Mazel Tov 
than a seizure by one lacking authority, the fact that the possession was ac- 
quired by wrongful act would have been immaterial since the commencement 


890 Tex. Cr. 92, 98-99. 
Y ° Reported as Cook v. United States (1933), 288 U. S. 102. See comment in this Jour- 
NAL, Vol. 27 (1933), p. 305. 
10 988 U.S. 102, 121. 
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of forfeiture proceedings by the government would have amounted to ratifica- 
tion of the seizure; but a seizure in violation of an international treaty was 
another and a different case.11 Lacking the power to seize, in consequence of 
the treaty, the United States had no power to subject the vessel to its laws. 
The objection was not to the jurisdiction of the court alone, but to “ the juris- 
diction of the United States.” The objection was not met by seeking to dis- 
tinguish between the custody of the Coast Guard and the subsequent custody 
of the marshal of the court,!* nor was the defect of jurisdiction cured by an 


11 “‘ At common law, any person may, at his peril, seize for a forfeiture to the government; 
and if the government adopt his seizure, and the property is condemned, he will be completely 
justified.” Story, J., in Gelston v. Hoyt (1818), 3 Wh. 246, 310. See also The Caledonian 
(1819), 4 Wh. 100, 103; Wood v. United States (1842), 16 Pet. 342, 359; Taylor v. United 
States (1845), 3 How. 197, 205; Dodge v. United States (1926), 272 U. S. 530, 532; The 
Homestead (1925), 7 F. (2d) 418, 415; The Underwriter (1926), 13 F. (2d) 433, 434. This 
proposition may be sound enough, but obviously it does not follow that the government, by 
proceeding in reliance upon a seizure made in violation of treaty or international law, can 
acquire for its courts a competence which the seizure could not give. It is lack of compe- 
tence in the nation, and hence in its courts, that presents the difficulty, not the authority of 
the individual who made the seizure. 

12 There are cases in which reliance appears to have been placed upon a distinction be- 
tween the custody of the officer who made the original seizure and the subsequent custody 
of the court. Some of these cases may be justified on the ground that the original seizure 
was a permissible exercise of extraterritorial authority in aid of the enforcement of terri- 
torial laws. See The Tenyu Maru (1910), 4 Alaska 129; The Grace and Ruby (1922), 283 
Fed. 475; 40 Harv. L. Rev. 1, 21. Others, discussed infra, are believed to be unsound and 
to have been virtually overruled by the decision in the case of The Mazel Tov, supra. See 
The Ship Richmond v. United States (1815), 9 Cr. 102; The Merino (1824), 9 Wh. 391. 

In civil cases between private litigants, courts decline jurisdiction over a defendant who 
has been decoyed into the state by fraud or brought by force. ‘The law will not permit a 
person to be kidnapped or decoyed within the jurisdiction for the purpose of being compelled 
to answer to a mere private claim.” Brown, J., in Jn re Johnson (1897), 167 U. S. 120, 126. 
See also Stein v. Valkenhuysen (1858), E. B. & E. 65; Williams v. Reed (1862), 29 N. J. L. 
385; Union Sugar Refinery v. Mathiesson (1864), 2 Cliff. 304; Metcalf v. Clark (1864), 41 
Barb. 45; Dunlap & Co. v. Cody (1871), 31 Ia. 260; Townsend v. Smith (1879), 47 Wis. 
623; Abercrombie v. Abercrombie (1902), 64 Kan. 29; Cavanagh v. Manhattan Transit Co. 
(1905), 183 Fed. 818; Jaster v. Currie (1905), 198 U. S. 144; 26 Harv. L. Rev. 283, 285; 39 
Yale L. Jour. 889. 

The same principle is applied where property is brought within reach of the court’s process 
by fraud or force. See Moynahan v. Wilson (1877), 2 Flippin, 130; Copas v. Provision Co. 
(1889), 73 Mich. 541; Van Donselaar v. Jones (1923), 195 Ia. 1081; Abel v. Smith (1928), 
151 Va. 568. In the famous case of The Jewels of the Princess of Orange, in which jewels 
belonging to a member of the royal family of the Netherlands were stolen, brought to the 
United States by the thief or his accomplice, and libelled for a violation of United States 
revenue laws, Attorney General Taney, later Chief Justice of the United States Supreme 
Court, said: ‘It is, I think, very clear that the jewels are not liable to condemnation under 
the laws of the United States. The real owner has done no act that can rightfully subject 
the property to forfeiture. The party who imported them into this country obtained the 
possession fraudulently, and without her knowledge, and brought them here against her 
will. It was not in her power to prevent it; forshe did not know who had the possession of 
them, or where they were to be found, until they were seized. And property thus obtained, 
and thus introduced against the consent of the owner, stands upon the same footing with 
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answer to the merits on the part of an individual claimant.1* The Supreme 
Court concluded that “to hold that adjudication may follow a wrongful 
seizure would go far to nullify the purpose and effect of the treaty.” “The 
ordinary incidents of possession of the vessel and the cargo,” said the court, 
“-vield to the international agreement.” 14 

The principle thus emphatically enunciated in the case of The Mazel Tov 
rests, it is submitted, upon a firm foundation of sound logic and wise judicial 
policy. If the original arrest or seizure is illegal because in violation of 
treaty, it is logical to conclude that no competence is acquired thereby. 
Surely the ratification of an illegal act should not purge of illegality. Surely 
it is a scholastic subtlety which would distinguish the competence of the na- 
tion and the competence of the court through which the nation acts. If the 
original arrest or seizure is in violation of treaty, it would be shortsighted 
policy which permitted the court to draw a dark curtain before the wrong 
done by one nation to another, however desirable it may be to impose a well- 
merited penalty or forfeiture upon the individual concerned.1® Nor should 
the circumstance be heavily weighed that the injured nation is not a party 
to the litigation. The issue has been submitted to the court, the property or 
person which the injured nation is entitled to protect is before the court, and 
the opportunity to undo the wrong by restoring the property or releasing the 
person should not be lost. To insist that the decision belongs to a higher 
forum, when the issue is submitted and the international wrong is conceded or 
clearly proved, is to abdicate a function which the court, particularly the 
court of a country in which international law and treaties are regarded as part 
of the law of the land,!® ought unhesitatingly to perform. The question is 


that which is cast upon our shores by the violence of the winds and waves, and is entitled 
to the same protection. It is not liable to forfeiture in either case; and the innocent owner 
will not be visited with that penalty for an act which it was out of his power to prevent.” 
(1831) 2 Op. Atty. Gen. 482, 484. 

A fortiori a vessel seized in violation of international —e and brought by force within 
reach of the court’s process should be released. The distinction between the custody of the 
officer who made the original seizure and the subsequent custody of the court is a mere face- 
saving device. See United States v. Ferris (1927), 19 F. (2d) 925, Hudson, Cases, 676, 
Annual Digest, 1927-1928, Case No. 127, note 23, infra. 

13 It is of course true that an individual defendant may waive an objection which he is 
personally entitled to make to the jurisdiction of a particular court by appearing and plead- 
ing to the merits. See Western Loan and Savings Co. v. Butte & Boston Mining Co. 
(1908), 210 U. S. 368; Houston v. Ormes (1920), 252 U. S. 469, 474. But such a waiver of 
personal privilege cannot invest the nation with a competence which it would not otherwise 
possess. Cf. Case of Raymond Fornage, Sirey (1873), Pt. I, 141, Dickinson, Cases, 648. 

14 288 U.S. 102, 121-122. 

1 In so doing, as Judge Hough observed in other and less striking circumstances, the 
judiciary would be “really contributing to what might become, under conceivable cir- 
cumstances, a casus belli.” The Maipo (1919), 259 Fed. 367, 368. 

16 ‘Tt cannot be doubted that all countries governed by the common law have in fact 
accepted international law as part of the common law; and that the principles of that law 
which give or withhold jurisdiction are therefore principles of our common law.” Beale, 
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not political, but is one clearly within the competence of the national court.1* 
If the nation may ratify an illegal arrest or seizure and invoke successfully 
the aid of its own court, the national judicial process must become a perfunc- 
tory proceeding so far as matters of international right and duty are con- 
cerned. Anglo-American courts, at least, have not been content to perform 
so perfunctory a function when issues of international right or duty are pre- 
sented for their determination.’® 

If the principle thus enunciated is to be approved and its consequences ac- 
cepted, it becomes necessary to reconsider some of the earlier English and 
American decisions which are clearly affected by its implications. If the 
principle is sound as applied to cases involving an arrest or seizure in viola- 
tion of treaty, it should be applicable likewise in cases involving an arrest or 
seizure in violation of international law. Yet it has not always been so 
applied. 

At the same term of the United States Supreme Court at which the leading 
extradition case of United States v. Rauscher was decided, the case of Ker v. 
Illinois 1® was decided in reliance upon a distinction which it is difficult to de- 
fend upon any but the most refined of technical grounds. An agent of the 
United States had been sent to Peru to receive the surrender, under the ex- 
tradition treaty in force with that country, of a fugitive charged with larceny 
inIllinois. Instead of presenting the extradition papers to the Peruvian Gov- 
ernment and receiving the surrender of the fugitive in due course, the agent 
forcibly kidnapped the fugitive in Peruvian territory and returned with him 
to the United States. Following trial and conviction in Illinois, the case was 
taken to the Supreme Court of the United States on the plea that the fugitive 
had been denied a right sanctioned by the treaty with Peru.?® It was held 


“The Jurisdiction of a Sovereign State,” 36 Harv. L. Rev. 241, 242. See The Paquete 
Habana (1900), 175 U.S. 677, 700. 

17 The contrary has been argued in reliance upon cases in which the political departments 
of government had foreclosed the issue by expressly asserting an authority to make the seiz- 
ure or arrest. Cf. Buron v. Denman (1848), 2 Ex. 167; The Marianna Flora (1826), 11 Wh. 
1; Jones v. United States (1890), 137 U. S. 202; In re Cooper (1892), 143 U. S. 472. This 
argument has undoubtedly influenced some of the decisions. See The Ship Richmond ». 
United States, supra; The Tenyu Maru, supra; The Grace and Ruby, supra. See also State 
v. Brewster (1835), 7 Vt. 118, 121; Ker v. People (1884), 110 Ill. 627, 640; United States v. 
Unverzagt (1924), 299 Fed. 1015, Annual Digest, 1923-1924, Case No. 161. But the cases 
relied upon are not in point, and the argument is clearly mistaken where the issue has not 
been thus foreclosed by political decision, where it is admitted or proved that the seizure 
or arrest was made in violation of treaty or international law, and where the executive has 
submitted to the court for the purpose of securing condemnation or conviction. Cf. Le 
Louis (1817), 2 Dods. 210; The Paquete Habana, supra; United States v. Ferris, supra; 
Williams, Federal Practice, 2d ed., 14; 36 Harv. L. Rev. 609, 613. 

18 See Dickinson, ‘‘L’Interprétation et Application du Droit International dans les Pays 
Anglo-Américains,” Académie de Droit International, Recueil des Cours (1932), II, 305. 

19 (1886) 119 U. S. 436, Dickinson, Cases, 751. 

20“ A final judgment or decree in any suit in the highest court of a State, in which a de- 
cision in the suit could be had, where is drawn in question the validity of a treaty, or statute 


238 THE AMERICAN JOURNAL OF INTERNATIONAL LAW 


that inasmuch as the removal from Peru was accomplished under proceedings 
in total disregard of the treaty, and inasmuch as the treaty invested the fugi- 
tive with no right of asylum in the foreign country, it had not been shown that 
the fugitive was denied a right conferred upon him by a treaty of the United 
States. Whether the forcible arrest in Peru, in violation of the rights of that 
country, should have been available as a defense to the prosecution in the 
Illinois court, the Supreme Court declined to decide. The decision of that 
question was said to have been within the province of the state court and not 
within the competence of the Supreme Court to review on writ of error. 

The result in Ker v. Illinois is unsatisfactory in both its procedural and its 
substantive aspects. How much the presentation of the case before the Su- 
preme Court may have contributed to an unsatisfactory result, it is impossible 
at this date to say with confidence. It would appear that the decision of the 
Illinois court had raised issues which the Supreme Court should have been 
competent to review on writ of error; 7! and it seems clear enough that the 
forcible kidnapping by a United States agent in Peru should have been a 
complete defense to every assertion of jurisdiction in the United States. The 
same reasoning which enabled the extradited fugitive in United States v. 
Rauscher to invoke the treaty to his own advantage, “in good faith to the 
country which had sent him here,” 2* should have enabled the kidnapped fugi- 
tive to invoke international law in good faith to Peru. While it is true 
enough that he had no right of asylum, in relation to Peru, he should have 
had, in relation to the United States, a right to be released from detention 
procured by a violation of the universally accepted principles of international 
jurisprudence.”* 


of, or an authority exercised under, the United States, and the decision is against their 
validity; or where is drawn in question the validity of a statute of, or an authority exercised 
under any State, on the ground of their being repugnant to the Constitution, treaties, or 
laws of the United States, and the decision is in favor of their validity; or where any title, 
right, privilege, or immunity is claimed under the Constitution, or any treaty or statute of, 
or commission held or authority exercised under, the United States, and the decision is 
against the title, right, privilege, or immunity specially set up or claimed, by either party, 
under such Constitution, treaty, statute, commission, or authority, may be re-examined and 
reversed or affirmed in the Supreme Court upon a writ of error... .’’ U.S. Rev. Stat., 
§ 709. See 28 USCA § 344. 

21 See U. S. Rev. Stat., § 709, quoted note 20, supra. 

22119 U. S. 436, 443, supra, note 5. 

* There are decisions to the effect that when a person is held on a criminal charge the 
court need not inquire into the circumstances of his apprehension. It has been said that 
‘‘in criminal cases the interests of the public override that which is, after all, a mere privilege 
from arrest.” Brown, J., in Jn re Johnson (1897), supra, p. 126. See Travers, ‘‘ Des ar- 
restations au cas de venue involontaire sur le territoire,”’ 13 Revue de Droit International Privé 
et de Droit Pénal International (1917), 627. But decisions relying upon this proposition 
have not been founded upon an adequate consideration of the effect to be attributed to an 
arrest abroad in violation of treaty or international law. See Ez parte Scott (1829), 9 B. 
& C. 446; State v. Brewster, supra; Ker v. People, supra; United States v. Unverzagt, supra; 
Ex parte Ponzi (1926), 106 Tex. Cr. 58. Cases of arrest abroad pursuant to an informal 
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The outcome in the Ker case was probably influenced by earlier decisions 
which are still more difficult to defend. There are, for example, a number of 
decisions of the highest English and American courts which hold that the 
court’s jurisdiction to condemn or forfeit a ship brought within reach of its 
process is not affected by the fact that the ship was seized within the terri- 
torial waters of another state and hence in violation of international law. 
Thus English and American prize courts have held consistently that captures 
made in violation of neutral territorial waters will be restored only upon de- 
mand of the neutral state. As against an individual enemy or neutral claim- 
ant, such captures are regarded as valid.2* Lord Stowell said that it was 
“a known principle” of his court that “the privilege of territory will not itself 


agreement are not in point since there is no violation of treaty or international law in such 
circumstances. See People v. Rowe (1858), 4 Parker Cr. 253; People v. Pratt (1889), 78 
Cal. 345; Travers, op. cit. See also Ex parte Brown (1886), 28 Fed. 653; In re Ezeta (1894), 
62 Fed. 964; Ex parte Wilson (1911), 140 S. W. (Tex. Cr.), 98. The American interstate 
cases are not controlling. State v. Smith (1829), 1 Bailey (S. C.), 283; Dow’s Case (1851), 
18 Pa. St. 37; State v. Ross (1866), 21 Ia. 467; In re Miles (1880), 52 Vt. 609; Mahon ». 
Justice (1888), 127 U. S. 700; Kingen v. Kelley (1891), 3 Wyo. 566; 36 Harv. L. Rev. 609. 
And even among the American interstate cases there are a few decisions contra. See 
State v. Simmons (1888), 39 Kan. 262; State v. Jackson (1888), 36 Fed. 258; See also Com- 
monwealth v. Shaw (1885), 6 Crim. L. Mag. (Pa.) 245. The question is not political. 
See note 17, supra. Cf.State v. Brewster, supra., p. 121; Ker v. People, supra, p. 640; United 
States v. Unverzagt, supra; Travers, op. cit., 642, 646. In principle, in the international 
cases, there should be no jurisdiction to prosecute one who has been arrested abroad in 
violation of treaty or international law. 

The complete lack of jurisdiction has been asserted in noteworthy language in United 
States v. Ferris, supra, a prosecution of members of the crew of a foreign ship for conspiracy 
to violate the Prohibition and Tariff Acts following seizure of the ship some 270 miles off 
the west coast of the United States. In sustaining pleas to the jurisdiction, Judge Bourquin 
said: ‘‘Hence, as the instant seizure was far outside the limit, it is sheer aggression and 
trespass (like those which contributed to the War of 1812), contrary to the treaty, not to 
be sanctioned by any court, and cannot be the basis of any proceeding adverse to the 
defendants. The prosecution contends, however, that courts will try those before it, 
regardless of the methods employed to bring them there. There are many cases generally 
so holding, but none of authority wherein a treaty or other federal law was violated, as in 
the case at bar. That presents a very different aspect and case. ‘A decent respect for the 
opinions of mankind,’ national honor, harmonious relations between nations, and avoidance 
of war, require that the contracts and law represented by treaties shall be scrupulously ob- 
served, held inviolate, and in good faith precisely performed—require that treaties shall not 
be reduced to mere ‘scraps of paper.’” After referring to United States v. Rauscher, supra, 
and Ker ». Illinois, supra, Judge Bourquin concluded: ‘It seems clear that, if one legally be- 
fore the court cannot be tried because therein a treaty is violated, for greater reason one 
illegally before the court, in violation of a treaty, likewise cannot be subjected to trial. 
Equally in both cases is there absence of jurisdiction.” 

™% The Twee Gebroeders (1800), 3 C. Rob. 162, 162 n.; The Anna (1805), 5 C. Rob. 373; The 
Purissima Conception (1805), 6 C. Rob. 45; The Eliza Ann (1813), 1 Dods. 244; The 
Bangor [1916] P. 181; The Duisseldorf [1920] A. C. 1034, 1037; The Valeria [1921] 1 A. C. 
477; The Pellworm [1922] 1 A. C. 292; The Anne (1818), 3 Wh. 435; The Santissima Trinidad 
(1822), 7 Wh. 283, 349; The Lilla (1862), 2 Sprague 177; The Sir William Peel (1866), 5 
Wall. 517; The Adela (1868), 6 Wall. 266; The Florida (1880), 101 U. S. 37, 42. 
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enure to the protection of property, unless the state from which that protec- 
tion is due, steps forward to assert the right.” 25 With respect to this rule, 
it is to be observed that it is a rule of prize courts whose decisions are an un- 
safe reliance in seeking solution of peace-time problems, that it appears to 
have been formulated under the influence of eighteenth century notions of 
neutrality,2° and preserved, without critical reconsideration, in reliance upon 
the earlier precedents,?? and that it is opposed to the more enlightened prac- 
tice of important continental countries.2* It is submitted that the rule is 
irreconcilable in principle with the doctrine of The Mazel Tov, discussed 
above, since a seizure in violation of accepted principles of international law 
is certainly to be reprehended and discouraged no less than a seizure in viola- 
tion of treaty, and that the rule ought to be reconsidered and repudiated. 

It is not enough, however, to dispose of the prize cases, for there are peace- 
time cases of forfeiture for breach of municipal law which apply a similar 
rule. Two such cases were cited and relied upon in argument in the case of 
The Mazel Tov. In the case of The Ship Richmond,?® an American vessel 
was seized by a United States man-of-war in territorial waters of East Flor- 
ida, then belonging to Spain, and was forfeited to the United States for viola- 
tion of the Non-Intercourse Act of 1809. In delivering the opinion of the 
United States Supreme Court, in which sentence of condemnation was af- 
firmed, Chief Justice Marshall said: 


The seizure of an American vessel within the territorial jurisdiction 
of a foreign power, is certainly an offence against that power, which must 
be adjusted between the two governments. This court can take no cog- 
nizance of it; and the majority of the court is of opinion that the law 
does not connect that trespass, if it be one, with the subsequent seizure 
by the civil authority, under the process of the District Court, so as to 
annul the proceedings of that court against the vessel.®° 


In the case of The Merino,*! American vessels were seized by United States 
military or naval authorities in the bay of Pensacola, Florida, then belonging 
to Spain, and were forfeited for violation of laws of the United States pro- 
hibiting the trade in slaves. It was held, on the authority of the decision in 
the case of The Ship Richmond, that the trespass on Spanish territory was 


2 The Purissima Conception, supra, p. 47. 

% Possibly also under the influence of eighteenth century uncertainty as to the nature 
and extent of territorial waters. 

27 Cf. The Santissima Trinidad, supra, (claim to restitution by individual claimant where 
capture had been made on the high seas by a belligerent vessel equipped in United States 
ports in violation of neutrality); The Appam (1917), 243 U. S. 124, Dickinson, Cases, 781 
(claim to restitution by individual claimant where belligerent prize captured on the high 
seas had been laid up in United States port in violation of neutrality). 

#8 The prize tribunals of France, Germany and Italy apparently consider a capture made 
in violation of neutral territorial waters as ‘‘absolutely illegal irrespective of whether the 
neutral power in whose waters the capture was made intervenes or not.” Garner, Prize Law, 
227-230. See also Colombos, Law of Prize, 117-120. 

29 (1815) 9 Cr. 102. 309 Cr. 102, 104. 31 (1824) 9 Wh. 391. 
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not so connected with the subsequent seizure, under process of the District 
Court, as to defeat the jurisdiction of that court. 

In the case of The Mazel Tov, the United States Supreme Court sought to 
distinguish these earlier decisions by pointing out that the earlier cases in- 
volved seizures of American vessels and that “the seizures did not violate any 
treaty, but were merely violations of the law of nations because made within 
the territory of another sovereign.” *?_ It is obviously immaterial, however, 
that the seizures in the earlier cases were of American vessels, just as it is 
immaterial, in cases like United States v. Rauscher,** whether the extradited 
fugitive is a foreign or Ameri¢an national. Moreover, seizures in violation 
of accepted principles of international law are certainly as thoroughly con- 
taminated with illegality as a seizure in violation of treaty. The reports of 
the earlier cases indicate that the “more fundamental” objection to the 
jurisdiction of the United States, as distinguished from an objection to the 
competence of the court, was pressed by counsel and was rejected on the as- 
sumption that the issue thus raised was a political question which the national 
court was incompetent to decide. Chief Justice Marshall clearly intimated, 
in the case of The Ship Richmond, that he considered the issue one which 
“must be adjusted between the two governments” and one of which the na- 
tional court could “ take no cognizance.” ** In this assumption he was clearly 
wrong, in the light of later authorities, for the courts have no hesitation in 
ordering restoration or release, against the executive, where the case has been 
submitted to the court and a clear violation of accepted international law is 
admitted or proved.*® Since the earlier decisions were wrong in principle, 
and are not distinguishable in fact from such a well considered case as The 
Mazel Tov, it should be recognized that they are in effect overruled. 

Situations such as those already considered, in which the illegality of the 
arrest or seizure is admitted or clearly proved, and in which in consequence 
the troublesome doctrine of political questions is not involved, should be con- 
trasted, in order to complete the picture, with other situations in which the 
interpretation of a treaty or the application of a rule of international law is in 
dispute between the two governments concerned. In the latter type of situ- 
ation, there is a political issue at stake which the national court can hardly 
be expected to determine. Let us suppose, for example, that it had appeared 
in the case of The Mazel Tov that the interpretation of the treaty between 


82288 U.S. 102, 122. 33119 U.S. 407, discussed supra, p. 231. 

49 Cr. 102, 104. In the case of The Merino, it was argued for the United States, in 
reliance upon the case of The Ship Richmond, that “the trespass on the Spanish territory 
cannot be so connected with the subsequent seizure, under the process of the court below, 
as to invalidate the seizure. The Richmond, 9Cranch, 102. If there was any offence against 
the sovereignty of Spain in the original seizure, that is a matter to be adjusted between the 
two governments.” 9 Wh. 391, 399. 

% See The Charming Betsy (1804), 2 Cr. 64; Le Louis, supra; The San Juan Nepomuceno 
(1824), 1 Hagg. Adm. 265; The Antelope (1825), 10 Wh. 66; The Paquete Habana, supra; The 
Pellworm, supra. 
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Great Britain and the United States for the prevention of the smuggling of 
liquor had been a matter of controversy between the two governments, that 
the Government of the United States contended in its international negotia- 
tions with Great Britain that the treaty was not intended to affect in any way 
existing American legislation applicable to liquor smuggling, and that the 
British Government as insistently pressed for a contrary interpretation. It 
is not to be doubted that the courts of the United States would have adopted 
the interpretation for which the Government of the United States contended.*¢ 
The issue would thus have become political, and judicial determination would 
have been possible only in an international forum. The United States would 
thus have rendered submission to its national courts a perfunctory proceeding 
in which issues of international law and treaty interpretation were foreclosed 
before the proceeding began. 

Let us suppose, again, that it had appeared in the case of The Ship Rich- 
mond that the United States had contended in its international negotiations 
with Spain that East Florida did not belong to Spain or that the seizure was 
not made within waters which were Spanish territorial waters according to 
accepted principles of international law. There is no doubt that United 
States courts would have been required to uphold the seizure, not upon the 
ground that the contention of the United States was legally correct, although 
courts.in such circumstances are frequently tempted to write a brief in sup- 
port of their own government’s position,37 but upon the ground that the issue 
was already concluded by a political decision which the courts were obliged 
to accept.2® The government as such has it in its power to submit an issue 
as to the interpretation of a treaty or the application of international law to 
its own courts, and it is much to the credit of governments in Anglo-American 
countries that this is done in such a wide variety of cases; but the government 
also has it in its power to foreclose the issue, and when it does so the national 
court has no competence to pass upon the issue thus concluded. 

There is another type of situation in which a similar outcome is all the more 
striking because inconsistent in a sense with the rule or interpretation for 
which the government contends in its international negotiations. Let us sup- 
pose, for example, that a seizure has been made by French authorities of an 
American vessel on the high seas. Let us assume that the French Govern- 
ment contends that the seizure was authorized by international law or treaties 
in force and that the United States Government denies the French contention. 
If the vessel is condemned in due course by a competent French tribunal, is 
sold to a purchaser at a sale ordered by that tribunal, and is later brought 


36 See Pearcy v. Stranahan (1907), 205 U. S. 257; Sullivan v. Kidd (1921), 254 U. S. 433, 
Annual Digest, 1919-1922, Case No. 252; Crandall, Treaties, 2d ed., 364. 

37 Cf. The Leonora [1918] P. 182, [1919] A. C. 974; Yntema, “Retaliation and Neutral 
Rights,” 17 Mich. L. Rev. 564. 

3 Foster & Elam v. Neilson (1829), 2 Pet. 253, 307; Williams v. Suffolk Insurance Co. 
(1839), 13 Pet. 415, 420; Jones v. United States (1890), 137 U. S. 202, 221; Moore, Act of 
State in English Law, 35. 
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within reach of the process of a United States court, it is clear that the United 
States court should regard the French judgment as having effectively divested 
the original American ownership. The rule was settled accordingly in a series 
of early decisions of the United States Supreme Court culminating in the 
famous case of Williams v. Armroyd.*® 

In the latter case, an American vessel and cargo had been seized by a French 
privateer on the high seas in reliance upon Napoleon’s Milan decree inter- 
dicting all commerce with English ports or ports under English control. The 
vessel and cargo were taken into a West India port, sold, later condemned by 
a French prize court, and part of the cargo was sent by the purchaser to the 
United States. On behalf of the original American owner, it was argued as 
follows: 


This is an appeal by a citizen of the United States to his government 
for redress for a violation of his neutral rights by a foreign sovereign. 
. . . The only question is, whether this court has power to declare void a 
condemnation founded upon a decree which the legislature and the exec- 
utive of the United States have declared to be a violation of our neutral 
rights, and contrary to the law of nations.*° 


Counsel for the purchaser replied: 


Whether the proceedings are erroneous, or not, according to our notions 
of right and wrong . . . or are founded upon regulations consistent with, 
or repugnant to, the law of nations, are questions wholly immaterial. 
The sentence has sealed the proceedings, and those questions can never 
judicially come before this court. . . . Such being the acknowledged 
effect of a foreign condemnation, the only remedy for the injured party is 
a resort to the court of the captors for redress. If that government will 
not afford it, he must apply to his own, which will make it a national con- 
cern to be settled either by negotiation or war, if it be deemed a matter of 
sufficient importance.*! 


It was held that the original ownership had been divested by capture, sale, 
and condemnation. The French decree was conclusive on the question of 
ownership, since the French court had vessel and cargo within reach of its 
process and since no United States court was competent to review the French 
proceeding to correct errors arising from the alleged violation of international 
law. The question of international law at issue between France and the 
United States was not for United States courts to determine. Although in 
the outcome the United States court gave effect to a French decree which the 
United States Government had denounced by implication as founded upon a 
violation of international law, the decision was sound, first, because a court 
of the United States could not properly pass upon the validity of acts of the 
French Government and, second, because the issue between the French Gov- 
ernment and the Government of the United States had not been submitted 

*® Rose v. Himely (1808), 4 Cr. 241; Hudson v. Guestier (1808), 4 Cr. 293, (1810) 6 Cr. 281; 


Williams v. Armroyd (1813), 7 Cr. 423. See also Schooner Exchange v. M’Faddon, supra. 
“7 Cr. 423, 431. 417 Cr. 423, 427, 429. 
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and, indeed, could not well be submitted, to a court of the United States. The 
controversy belonged to a higher forum. 

In concluding this study, therefore, it is to be emphasized that the heart of 
the problem is the competence of the national court to determine judicially 
without encroaching upon the competence of the political departments of na- 
tional government to control the nation’s foreign relations. The proposition 
that disputes between states with respect to the interpretation of treaties or 
the application of international law are not within the competence of national 
courts to determine should be accepted as a sound principle defining a neces- 
sary point of departure. The problem is one of ascertaining and stating the 
proper limitations circumscribing an accepted principle. That the principle 
is controlling when the executive has taken a position in international nego- 
tiation or controversy, with respect to the interpretation of a treaty or the 
application of international law, seems clear enough. The nation must speak 
in international controversy with one voice and that the voice of the depart- 
ment of government entrusted with the conduct of its international relations. 
That the principle is not controlling when the executive invokes its own courts 
to convict, penalize, forfeit or condemn in a case which turns upon the mean- 
ing of a treaty text or of a principle of international law seems equally clear. 
When the executive submits to the judicial determination of its own courts, 
it should abide the outcome of the judicial process. It should not be treated, 
in the courts of a civilized country in the twentieth century, as litigant and 
lawgiver in the same contest. 

If the executive has already committed the nation to a controlling rule or 
interpretation, the court should bow to the rule or interpretation thus estab- 
lished, but it should indulge no pretense that it is announcing a rule or inter- 
pretation of its own. Its competence is limited in such circumstances to the 
application of rules of national law or of national interpretation of treaty or 
international law which it has no power to review. If the executive has not 
already committed the nation, on the other hand, the court should proceed 
fearlessly and impartially to determine the issue in accordance with the rules 
of treaties and of international law which constitute, in Anglo-American juris- 
prudence at least, an integral part of the law of the land. 

If the person or thing which is the subject of controversy has been brought 
within reach of the court’s process by a breach of treaty or international law, 
the court should approve no arbitrary or face-saving distinctions. The court 
is an arm of the nation and its jurisdiction can rise no higher, by virtue of 
process served within the territory, than the jurisdiction of the nation which 
it represents. If there was no jurisdiction in the nation to make the original 
seizure or arrest, there should be no jurisdiction in the court to subject to the 
nation’s law. In terms of American precedents, this means that the under- 
lying principle of United States v. Rauscher is correct and that the distinction 
attempted in Ker v. Illinois is arbitrary, unsound, and should be repudiated; 
that the principle of The Mazel Tov is unimpeachable; and that such cases 


JURISDICTION FOLLOWING ILLEGAL SEIZURE OR ARREST 245 


as The Ship Richmond and The Merino must be relegated to the category of 
cases discredited and overruled. To hold otherwise would go far to nullify 
the purpose and effect of the salutary principle, well established in Anglo- 
American jurisprudence, that “international law is part of our law, and must 
be ascertained and administered by the courts of justice of appropriate juris- 
diction, as often as questions of right depending upon it are duly presented 
for their determination.” * 


#2 The Paquete Habana, supra, p. 700. 
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STATE RESPONSIBILITY FOR FAILURE TO 
VINDICATE THE PUBLIC PEACE 


By GorHaM JR. 


Professor of Law, University of Wisconsin Law School 


There is confusion in the doctrine of the responsibility of states for denial 
of justice,’ particularly where the “denial” consists in failure to operate the 
machinery of criminal justice.” 

That State A has a claim against State B for the latter’s failure to afford 
due safety to A’s nationals within B’s boundaries is clear.? If their safety 
has been invaded by persons likely to repeat the attack, State A has therefore 
a claim * for State B’s failure to round up these culprits, for vigilant pursuit 
is necessary to discourage repetition.5 


1 See, for instance, Borchard, ‘‘‘ Responsibility of States’ at the Hague Conference,” this 
JOURNAL, Vol. 24 (1930), 517, 524. Denial of justice is variously defined. Fitzmaurice, 
“The Meaning of the Term ‘Denial of Justice,’’”’ British Year Book of Int. Law, 1932, 93. 
“A book could be written on various meanings that have been given to the term.”’ Dunn, 
The Protection of Nationals (1932), 147. 

2 A state’s unreasonable failure to mete out criminal justice to a person who has committed 
a crime in the state’s territory against an alien is well recognized as entailing the state’s inter- 
national responsibility. (But the term denial of justice is overstretched when applied to this 
failure. Dunn, op. cit., 150.) The draft of the Convention on Responsibility of States that 
was favored by a majority of the Third Committee of the Hague Conference for Codification 
of 1930 contained in Art. 10 a recognition of responsibility (though not under the name 
“denial of justice’’) if “the state has failed to take the measures that may be reasonably ex- 
pected of it in the circumstances in order to prevent, remedy or inflict punishment for the 
danger’’; and the minority proposal also recognized responsibility for failure to take certain 
“preventive or punitive measures” (italics inserted). Hackworth, ‘Responsibility of 
States,” this JourNAL, Vol. 24 (1930), 500, 513. 

“One need only examine the series of cases involving failure to prosecute as decided by the 
General Claims Commission under the convention of September 8, 1923, between the United 
States and Mexico, to be convinced of the high state of confusion and uncertainty that reigns 
at present in this branch of the law of diplomatic protection.”” Dunn, op. cit., 152. 

In the present article the discussion is not of standards of responsibility, but only of the 
nature of the particular responsibility named in the title. 

8 Eagleton, Responsibility of States, 87-92. The recovery is usually masked as reparation 
to the victim or his relatives, but the object is principally vindication of the general interest 
in maintaining the safety of the state’s nationals abroad. Dunn, op. cit., 185, but compare 
id., 37-40. 

‘ If international law remedies are not always obtainable—because the organs of adjudica- 
tion and execution are rudimentary, this is a defect of politics, not of law. 

* The claim is often asserted in terms of ‘‘national honor,” but this is using the language of 
the duel. The legal core of the claim is the danger of recurrence. 

Distinction between “remedial reparation” to the victim’s widow and “exemplary redress 
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That a victim (or, if he is killed, his relatives or legal representatives) has 
a claim against the individual culprits for an attack will be readily conceded. 
It depends on local law.* Resort to the courts of State B is usually the only 
means available to the victim to enforce this claim; but, this being a civil 
claim, the culprits would likewise be held liable by any other court having 
jurisdiction to give judgment against them. Whether or not the culprits 
undergo penal proceedings in State B or any other state, the right of the 
victim against the culprit remains the same.’ 

Even that State A has a claim against the culprits is logically tenable, for 
an interest of A in the welfare of its nationals has been invaded by them. 
And such a claim is recognized by the criminal codes of certain states, in that 


due to the Government of the United States” was made by the United States in the Labaree 
claim against Persia, the money demanded as exemplary redress being for failure to punish 
the culprit, and to be remitted if the punishment was inflicted. 1 Hyde, Int. Law, 512, 
note. See also Fauchille, Droit International Public, 535, distinguishing ‘‘réparation” and 
“satisfaction.” 

6 American courts struggled with this problem in the Buenos Aires (1924), 5 F. (2d) 425, 
the Presidente Wilson (1929), 30 F. (2d) 466, and the Vestris (1931), 53 F. (2d) 847, 855 in 
adjudicating claims arising from wrongful deaths on the high seas, where the lack of a local 
law made it necessary to invent one. Anglo-American law itself has only recently recog- 
nized a civil claim for wrongful death. Compare note 11, par. 3, infra. 

Sometimes national courts are authorized by national law to apply international law (not 
merely because it is a part of the common law, as Anglo-American juridical theory admits, 
but even when conflicting with statutes), as in the recent American case mentioned in note 
17, infra. On the other hand international courts constantly recognize the finality of na- 
tional law (just as the courts of one state, pursuant to rules of conflict of laws, recognize the 
effectiveness of the national law of another state), for example, wherever a legal question is 
“by international law solely within the domestic jurisdiction,” to use the words of Art. 15 of 
the Covenant of the League of Nations. A discussion of this matter here would lead too far 
afield. Suffice it to recognize that American courts (like national courts generally) com- 
monly act on the theory that national law (i.e., a new act of Congress) prevails over inter- 
national law; while in the jurisprudence of international tribunals international law prevails 
over national law wherever there is a conflict which cannot be avoided by interpretation. 
See also note 19 infra. 

No conflict exists when the victim sues the culprit, for international law provides at pres- 
ent no standard of civil liability between individuals. Some maintain that international 
law governs only relations between states; others that it creates rights and duties in in- 
dividuals; but there appears to be scant basis at present for a view that these rights and 
duties of individuals are other than rights against states (in the broadest sense and including 
the community of states) and duties to states. In other words, international law (unless the 
common law of the high seas is part of international law) does not yet include rules of private 
legal relations; in this direction (under the name of conflict of laws or private international 
law) it has gone only so far as to establish rules as to what (national) private law system 
governs particular acts. But there is no reason to think that international law will not in 
due time govern also the substantive law of these private relations. 

In the present article no emphasis is laid on the distinction between remedies provided by 
international law and those provided by national law, because the rights and remedies pro- 
vided by the legal order as a whole is the significant problem. 

See note 12 infra. 
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they make crimes against nationals abroad punishable. As in the case of 
the victim who claims redress against the culprit, no international tribunals 
exist to enforce the claim. Nor do we find record of suits brought by State A 
in the national courts of State B or any other state to repair the wrong,—in 
other words, no civil remedy is offered, it seems, by the national law of any 
country to such a foreign state; while it is entirely clear that criminal redress 
is not available to a foreign state. State A commonly demands that State B 
punish the offenders,® and occasionally also exacts an indemnity.!° In a 
sense, State A thus obtains redress at the expense of the culprits. 

Again it is clear that the victim (or his kin) has a claim against State B if 
State B is responsible for the original wrong." And likewise if he is not given 
a square deal by the courts of State B when he seeks civil redress against the 
culprits. But has he any claim because of a failure by State B to operate its 


8 E.g., the Turkish Penal Code under which Officer Demons of the Lotus was convicted; 
see Judgment No. 9, P. C. I. J., Series A, No. 10 (1927). Such provisions have small prac- 
tical effect because extradition treaties customarily do not cover crimes committed against 
nationals abroad; punishment is therefore contingent on the wrongdoer’s coming within 
State A. 

® Attack on a foreigner is often punishable by municipal statute more severely than at- 
tack on a national. Cutler, ‘Treatment of Foreigners,” this JouRNAL, Vol. 27 (1933), 225, 
230. This may be deemed a recognition that B in punishing the criminal is redressing the 
wrong done to A as well as to B. Compare statutes punishing attacks on envoys of foreign 
states; here the injury to State A is more clearly a factor. 

10 Magee Case, 65 Br. & For. State Papers (1874), 875 (indemnity exacted from Guatemala 
in addition to punishment and salute of British flag, despite victim’s refusal to assert claim). 

11 Liability for failure to provide proper police protection is to some extent recognized by 
municipal law. City of Chicago v. Sturges (1911), 222 U. 8.313; Borchard, Diplomatic 
Protection of Citizens Abroad, §66, §68. 

Recovery is well established in international law, but whether the recovery is based on the 
individual’s right is contested. Those who take the orthodox or older view that international 
law is solely a law between states, such as (to mention two recent studies on responsibility) 
Decenciére-Ferrandiére, La responsabilité internationale des Etats (1925), or Strupp, Die 
vilkerrechtliche Haftung des Staates (1927), recognize no legal right in the individual (except 
as it may arise under the national law of State B). If the individual claimant recovers 
through an international tribunal, in their view it is not because he has a right, but because: 
(1) State A has a right under international law in an amount measured by his loss; and (2) 
State A by its own law bestows on him the fruits of this right. But though it is clear that the 
international tribunal is created only through state action and that a state usually controls 
the presentation of claims of its nationals, it seems a valueless fiction to insist that it is not 
the rights of individuals that claims commissioners adjudicate. See Politis, New Aspects of 
International Law (Nouvelles Tendances), c. II (1926). 

Nor do these claims arise under the national law of State B; whatever their nature, they 
are certainly ruled by international law. A striking example of this is afforded by a decision 
of the American and British Claims Commission under the treaty of May 8, 1871. In the 
Brain Case, Moore, Int. Arb. 3278, a demurrer to a claim by dependents of a person for 
whose death State B was alleged to be responsible was overruled, though at that time the 
law of neither American states nor England allowed, even as against an individual, recovery 
for wrongful death or survival of an action for personal injury. (But where there were only 
nondependent relatives a like demurrer was sustained. Case of McHugh, ibid. Such is the 
length of the international chancellor’s foot!) 
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machinery of punishment? In the national law of most, if not all, states, 
individuals have no redress against the government for inaction in punishing 
a wrongdoer whose victim they are.’* It is hard to see why international 
law should grant them such a right. 

To allow recovery by a private person, not for State B’s failure to provide 
protection, but for its failure to prosecute and punish is really to allow recov- 
ery for disappointment of revenge.’* Yet such recoveries were allowed in 
several instances recently by the United States- Mexico General Claims Com- 
mission.‘ That punishment tends to prevent recurrence of such deeds is a 


12 Nor is prosecution by the state a legal condition precedent to private suit. (If it were, 
a failure by the state to prosecute could properly be said to constitute a denial of justice in 
the sense of an impediment to obtention of civil redress in the national courts.) The civil 
law maxim, le criminel tient le civil en état, does not reach so far. Roux, Précis éleméntaire 
de droit pénal, §264 (1925). (But see Espino v. Martinez, 2 P. R. Fed. (1907), 59, 61 where 
the Spanish Code of Criminal Procedure was construed to do so.) The old common law 
doctrine of merger, or suspension, of the tort, when an act was both a tort and a felony, 
has almost disappeared from Anglo-American law. 1 Corpus Juris, Actions §50. Nor is 
it a practical condition precedent to private suit, for suit against the culprit and seizure of 
his property is about as likely to succeed whether or not he can be found. Where the 
crime is robbery and the goods would be likely to be discovered if the robbers were caught 
there is a stronger case for the view that the laxity of the state in apprehending (though not 
in punishing) the culprits causes a distinct loss (a failure to regain the goods). This reason- 
ing was the basis of the partial recovery in Mecham v. Mexico, 2 Opinions U. 8.-Mexico 
Claims Commission (1929), 168. But see comment of Dunn. op. cit., 181. 

13 Tn the Harvard Research Draft Convention on Responsibility of States, this JouRNAL, 
Vol. 23 (1929) Sp. Supp., 131, 157, this private interest in vengeance again appears to be 
recognized in Art. 9, which says there is state responsibility when “without having given 
adequate redress to the injured alien, the state has failed to discipline” a subordinate officer 
or employee whose wrongful act or omission caused the injury to the alien. In other words, 
the alien’s state is entitled to see either that he has “redress” or that the employee is “disci- 
plined’”’—as if reparation and discipline were equivalents to the victim (or his relatives). 
“Redress” as here used clearly refers to reparation due the victim, not the ‘exemplary re- 
dress” demanded of Persia by Secy. Root in the Labaree claim, supra, note 5. 

Eagleton suggests that “the real basis for such damages is to be found in the responsibility 
of the state for all injuries suffered by aliens within its jurisdiction,’ which responsibility is 
discharged by the “efficient operation of its local agencies of redress, diplomatic interposition 
or a pecuniary claim being permissible . . . only when these remedies are lacking.” Eagle- 
ton, op. cit., 196-197. This of course produces the same result as the theory of condonation 
(assumption of liability by the state by its failure to punish) rejected by the majority in the 
Janes Case, infra, note 14. 

4 The most elaborate justification of the doctrine is presented in the opinion of the ma- 
jority in one of the first decisions, Janes v. Mexico (1926), this JouRNAL, Vol. 21 (1927), 362, 
369, which said: ““The indignity done the relatives of Janes by non-punishment ... is... 
a damage directly caused to an individual by a government. If this damage is different 
from the damage caused by the killing [as the majority held, though all three commissioners, 
despite their disagreement as to the basis of recovery, united in the award of $12,000], it is 
quite as different from the wounding of the national honor and national feeling of the state of 
which the victim was a national.” This is a most explicit recognition of a private right of 
vengeance, for here we find it distinguished both from the private right against the criminal 
for redress of the original wrong and from the right of State A against State B, with one or 
the other of which it is by other writers often entangled. But, it must be admitted, in no 
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reason for holding State B to liability, but none for making the liability run 
to one who shows no danger to him from such recurrence.> As the commis- 
sion insisted, the wrong that he suffers when the crime is committed, not 
being one for which the foreign state is eo ipso liable, should not be charged 
against the state because of its subsequent inaction. But no new wrong is 
done him by State B’s inaction, unless it be his loss of the expected “moral” 
satisfaction of seeing his wrongdoer punished. And that disappointment of 
revenge can well be left to wear itself out without pecuniary assistance. It 
is surely no worthy concern of international law. 

The two claims conventions of September, 1923, between the United States 
and Mexico were of the type of those whereby one state has, in the words of the 
Permanent Court of International Justice in the Chorzé6w Factory Case,1® 
“oranted to another the right to have recourse to international arbitral tri- 
bunals,!? in order to obtain the direct award to nationals of the latter state of 
compensation for damage suffered by them as a result of infractions of inter- 
national law by the first state,” and did not embrace any “claim for repara- 
tion due by [from?] one state to another.” 18 The international tribunal and 
international law are substituted for the national tribunal and its law. By 
such arrangements the international tribunal becomes the original adjudicator 
instead of a court of review ?® after “exhaustion of local remedies.” 

Davies v. Mexico,”° one of the later decisions of the United States-Mexico 


case did the commission try to discover how much the claimants actually suffered from their 
‘<ndignity,” and in several it appears to have measured its amount by the degree of laxity of 
State B. And as further impugning this basis of damages, it should be noted that in no case 
where there was recovery on other grounds were damages for non-punishment added. The 
cases are reviewed by Dunn, op. cit., 172 ff. 

15 The kin of a victim of homicide, especially if not present in State B, can make no such 
showing. Even if the victim of an attack himself is the claimant and shows that this attack 
creates a special danger of a new attack on him, whether by the same individuals or by other 
persons, the damages for the possible new attack are too uncertain to be recoverable. But if 
he actually is attacked again, he can recover for the second attack because of State B’s 
failure to protect one peculiarly exposed to danger. 

18 Chorz6w Factory (Merits), Judgment No. 13, P. C. I. J., Ser. A., No. 17, p. 28 (1928). 

17 Or domestic courts, as in Royal Holland Lloyd v. U.S. (1931), 73 U. S. Ct. Cls. 722; this 
JOURNAL, Vol. 26 (1932), 399 (the claim had had the diplomatic support of the Netherlands 
Government which had agreed to its trial by the U. S. Court of Claims). 

18 See Ill. Cent. R. R. v. Mexico, this JourNAL, Vol. 20 (1926), 794, 797 (6b). That the 
amounts owing by each state to claimants of the other were to be balanced and only the 
difference paid over, was a mere convenience of international transfer in view of the proce- 7 
dure by which satisfaction of the individual judgments was to be provided (i.e., payment by 
the treasury of each state to its own nationals). For text of the convention, see this JouR- 
NAL, Supplement Vol. 18 (1924), 143. 

19 See Dunn, op. cit., 120-121. One familiar with the older English law will see in the rela- 
tion of national law to international law a resemblance to the relation of common law to 
equity, national courts, like common law courts, administering only the more traditional and 
definite law, and international arbitrators and judges, like chancellors, administering law 
that in part corrects defects in this more narrow-minded system. c 

20 Davies, an American, was killed in Mexico by Corona, who, when tried for the crime, 
was adjudged insane at all times. He was ordered to be confined, but actually was re- 
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General Claims Commission, may constitute a recognition that this duty of 
State B for breach of which the relatives of the victim are, erroneously I 
submit, recognized as having a claim, is not in sufficiently good standing to be 
extended to the detention of an insane person, such as Corona, who killed 
Davies.24_ “Any failures or omissions subsequent to the sentence which ex- 
empted him from criminal responsibility, would not involve the Mexican 
national in any international responsibility,” says the majority. Yet if the 
redress allowed to the victim’s relatives for failure to punish in murder cases 
has any meaning except to mollify their disappointment in being denied the 
satisfaction of knowing of the killer’s incarceration or execution by State B,— 
if it is allowed in any sense in order to promote the safety of A’s nationals 
(as a convenient way by which State A is relieved of making claim in its 
own right 27), then this redress is due in the Davies case, as Commissioner 
Nielsen intimated in his separate opinion. For to leave at large an insane 
man with a record of killing (7.e., presumably a tendency to violence) is at 
least as much a menace to the community and to A’s nationals in it (hence to 
State A as their international guardian) as to leave at large a sane man with 
a record of killing. While if the theory of recovery is mollification, as it 
purports to be, the need of it is no less when the killer is insane than when he 
is sane, unless the law deems that one obtains no psychological satisfaction 
from the incarceration of the bad actor who is insane.”8 


leased. The claim of the American mother and brother of the deceased was rejected by the 
United States-Mexico General Claims Commission (1930), this JouRNAL, Vol. 26 (1932), 630. 

Under Mexican municipal law the claimants could probably not have recovered in a civil 
suit against Corona, because insanity entails legal irresponsibility, civil as well as criminal. 
(There is, however, some authority for civil recovery under the Anglo-American law. 
Cook, Insanity and Mental Deficiency in Relation to Legal Responsibility, 20.) This lack 
of private redress might be thought to justify requirement of a higher degree of vigilance by 
the state to protect persons against the depredations of insane men than against those of sane 
men. But the claim in the Davies Case is rested, not on failure to prevent, but solely on 
failure to incarcerate. 

*t The fact that the failure was in the carrying out of the judgment, rather than in the 
bringing to trial, cannot differentiate this case from the Janes Case, supra, note 14. Cf. 
Lenz and Renton claims, Moore’s Dig. VI, 792-799, and F. R. West v. Mexico, U. S.- 
Mexico Claims Commission (1927), this Journa, Vol. 22 (1928), 452 (“amnesty for a 
crime has the same effect, under international law, as not punishing such a crime, not execut- 
ing the penalty or pardoning the offense’). 

22 “The underlying purpose of the award in the Janes Case was clearly not to make good 
some fancied loss sustained by the relatives as a result of the failure to prosecute... It 
was in the nature of a penalty imposed on the government for being derelict in its duties.” 
Dunn, op. cit., 177-178. “One might of course do this openly by instituting a system of 
fines, the amount in each case to be determined by the nature of the delinquency, without 
particular reference to the amount of pecuniary loss or injury sustained by the individual . . . 
However . . . this . . . would be repugnant to the traditional notion that sovereign states 
should not be punished by other sovereign states for their acts.” Dunn, ibid., 173-174. 

** The Davies Case is inconsistent with the Janes Case unless, though “indignity, grief, or 
other similar wrongs” (to use the words of the latter case) are suffered by the victim’s rela- 
tives when the (presumably) sane killer is left at large, yet they suffer no such indignity (at 
least in the eyes of the law) when the insane killer is left at large. 


252 THE AMERICAN JOURNAL OF INTERNATIONAL LAW 


The denial of the Davies claim seems then an illogical exception to an 
erroneous rule, justified only if the rule itself is to be replaced by a doctrine 
more consistent with public need. 

As Eagleton has pointed out, not only has a wrong measure of damages 
been often used so that awards have “usually been estimated in proportion 
to the damages resulting from the act of the individual, rather than upon the 
basis of the damages resulting from the negligence of the state [in failing to 
punish ]—J[the latter being] a basis which would afford little room for com- 
pensation to the injured alien’”’:** but there has been no real recognition of 
the distinction between damages resulting to the claimant state and damages 
resulting to the claimant individual, that is, between redress due the state 
and redress due the individual. This is perhaps due to the anomalous *5 
measure of damages used in many cases where the state presents a claim in 
its own right. The Permanent Court has declared in the Chorzéw Factory 
Case: “The reparation of a wrong [to a state] may consist in an indemnity 
corresponding to the damage which the nationals of the injured state have 
suffered as a result of the act which is contrary to international law. This is 
even the most usual form of damages. . . . The damage suffered by the indi- 
vidual is never identical in kind with that which will be suffered by a state; 
it can only afford a convenient scale for the calculation of the reparation due 
the state.” 26 

It is sometimes difficult to draw a line between the two types of claims 
distinguished in the Chorzéw Case, for until there is a conscious recognition 
that there is a difference, the claim of the individual, presented by the state 
on his behalf, and the claim of the state, measured (incorrectly) by the 
damage suffered by the individual, are easily confounded.2? If a correct 


* Eagleton, op. cit., 196. The italics throughout the paragraph are mine. 

*% The right in State A in cases where State B was responsible for the death of A’s national 
to obtain from State B recovery measured by the loss of support which the victim’s relatives 
sufier would not be anomalous if it were further shown that their support has devolved upon 
the state. But in almost every other conceivable case the victim’s or his relatives’ loss is a 
wholly inapt rod to measure State A’s recovery by. 

26 Chorzéw Factory Case, supra, note 16, p. 27. In this case, the Polish objection that a 
claim for compensation due the companies whose factories had been seized had been im- 
properly transformed into a claim for indemnity due Germany for breach of treaty, was 
overruled. It was held that, though private claims for the seizures had been presented to 
the proper arbitral tribunal, Germany still might demand an indemnity calculated by the 
amount of the private loss. 

The U. S.-Mexico General Claims Commission dealt only with private claims; the Per- 
manent Court in the Chorzéw Case dealt only with a state claim. But if the court measures 
recovery by private loss, as it did, does the private claim remain alive? And if the commis- 
sion allows $12,000 for private “indignity”, does a state claim for ‘‘dishonor”’ still remain 
alive? 

27 In the latter case the sum obtained by the state, though customarily paid over to indi- 
viduals, apparently does not belong to them. Frelinghuysen v. Key (1884), 110 U. S. 631; 
Civil War Rights Assn. v. King [1932] A. C. 14; while in the former it does: “Where a demand 
is made on behalf of a designated national and an award and payment is made on that 
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measure of recovery for the state is established, however, the difference is 
clear. 

A state can, of course, make claim at the same time in its own right 
and as representative of its national.28 The logically incorrect rule that the 
state’s recovery is measured by the damage suffered by its nationals prob- 
ably arose from such double-based claims,?® where the state was satisfied to 
have the amount of the recovery calculated to reimburse the private loss. 

In most instances, if the injury to the individual is repaired, his state has 
no reason to ask more.®® But where State B fails properly to operate its 
machinery to control dangerous persons within its borders who have violated 
the safety of nationals of State A, it is A rather than any individual that is 
injured. Recognition that claims for nonprosecution or nondetention inhere 
in no private individual (aliter of course if the claim is for hindering the 
private individual’s assertion of rights of civil redress) but solely in the state 
of the victim *! (or even in foreign states collectively—perhaps the League 
of Nations eventually) would end the existing anomaly which makes the 
amount of State B’s obligation of reparation for nonprosecution in a homicide 
case depend on whether the alien victim is survived by relatives of alien 
nationality, so that “a widow is financially better off if the prosecution of the 
murderers is delinquent rather than efficient.” 2 Also it would do away with 


specific demand, the fund so paid is not a national fund in the sense that the title vests in the 
nation receiving it entirely free from any obligation to account to the private claimant, on 
whose behalf the claim was asserted and paid and who is the real owner thereof.” Parker, 
Ump., Adm. Dec. No. 5, U. 8.-Germany, Mixed Claims Comm. (1924), this Journat, Vol. 
19 (1925), 612. 

28 As seems to have been the situation in the Labaree Case, supra, note 4. 

29 Dunn offers another reason, swpra, note 22. But is it valid? 

Confusion arises also from failure to particularize. In a diplomatic settlement ‘usually 
the amount due is determined by a process of trading which is of no juridical significance. 
Often a group of claims of various origins is settled by a lump payment which the claimant 
state undertakes to distribute.’”’ Decenciére-Ferrandiére, op. cit., note 11, 251-252. 

30 “Unless the offense is particularly flagrant or may be deemed a national affront, the in- 
dividual’s waiver of a right to indemnity weakens the moral, if not the legal, right of his 
government to demand reparation.” Borchard, op. cit., note 9, §145. Likewise the satis- 
faction of his right. 

* This is substantially the rule expressed in the third paragraph of Basis of Discussion 29, 
Responsibility of States, prepared for the Hague Conference on Codification. This para- 
graph, and also Basis 19, laying down a vague measure of damages, were deleted on recom- 
mendation of the third subcommittee of the Third Committee. Borchard, supra, note 1, at 
p. 523. Yet how can the right to recover be properly defined unless there is a clear under- 
standing of what harm, private or public, is to be repaired by the recovery? The Harvard 
Draft Convention, supra, note 13, evidences this confusion. 

* Borchard, “Recent Opinions of the General Claims Commission, United States ». 
Mexico,” this JourNat, Vol. 25, (1931), 735, 740. Other anomalous results are pointed out 
by Dunn. Thus in Green’s Case (1904) it appears that the lack of relatives led to a dropping 
of the claim by the United States. Dunn, Diplomatic Protection of Americans in Mexico 
(1932), 300-302. Against the claim of Way, before the General Claims Commission of 1923, 
the Mexican Government raised the objection that Way had no relatives who suffered as 
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the incongruity of State A’s requiring State B to pay damages for the benefit 
of the victim’s relatives for unreasonable failure to administer criminal 
justice, though State A recognizes no liability in itself to pay them damages 
for its own failure to administer criminal justice if a crime is committed, or 
the fugitives, after committing a crime abroad, hide themselves, within its 
own borders.** 

Professor Borchard, reviewing certain of the Mexican claims awards for 
failure of criminal justice, concludes ** that “damages, when awarded, are 
punitive and not compensatory in character, whatever the language used.” 
His view is that the recovering state turns the award over to the private 
claimant “as a matter of fireside equity.” But if this is true, the commission 
overstepped its jurisdiction; for it was empowered to settle private claims 
only, not to punish State B (to enable State A to do “fireside equity’) nor to 
consider claims of State A in its own right.®® 

Frederick Sherwood Dunn comes to the same result in his recent study of 
Protection of Nationals. After quoting both Borchard *7 and Brierly ** as 
supporting his position that “the finding of responsibility and the fixing of 
damages in such cases seems at bottom to be largely prophylactic in nature,” 
he concludes: “If this purpose is admitted, then it becomes possible to devise 
an intelligible test for deciding when international responsibility exists for 
failure to prosecute and also a suitable measure of damages for such re- 
sponsibility.” 

But there is no reason to entrust such prophylaxis so largely to the chance 
activity of individual foreign claimants, nor to refer the recovery to a viola- 
tion of a private interest which has so little social worth that the law does 
not in other circumstances protect it. 


Janes’s did. The award, however, was based on the failure to protect Way; the failure to 
prosecute his attackers was not considered. Dunn, Protection of Nationals, 222, note 49. 

33 Applied to the Davies Case, this rule would give the United States (but not the Davies 
family) recovery against Mexico, not measured by Davies’ relatives’ mental suffering for the 
failure to lock Corona up, but measured by the risk to the United States of allowing a man 
known to be dangerously insane to be at large in Mexico. Even if no measurable risk could 
be shown, an award of exemplary damages would be appropriate as a vindication of the inter- 
national duty to maintain adequate standards of law and administration relating to the con- 
finement of the criminally insane. The United States would recover, not because the 
United States specifically has been damaged thereby, but for the same reason of convenience 
that has brought it about in national law, that individuals are sometimes permitted by 
statute to retain part or all of fines imposed for minor infractions of criminal law, for which 
they bring actions, theoretically of course a no more defensible practice than that of the 
claims commission which I criticize, but practically justified until the world community has 
a legal organ. 

4 Supra, note 32. 3 Supra, note 18. 3% Supra, note 1, at 186. 

87 Editorial comment, this JouRNAL, Vol. 21 (1927), 516, 518. 

88 British Year Book of International Law, 1928, 49. 
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DERIVATIVE CITIZENSHIP IN THE UNITED STATES 


By Ernest J. Hover 


U.S. Naturalization Examiner, Honolulu 


Derivative citizenship may be defined as acquired citizenship; it is a status 
of nationality not fixed by birth, but conferred thereafter through the act of 
another. It is a form of indirect naturalization by operation of law. In the 
United States, nationality is acquired derivatively by foreign-born resident 
minors whose parents are naturalized, and prior to September 22, 1922, it was 
acquired by alien women whose husbands were or became citizens. 

Direct citizenship in the United States, as distinguished from derived citi- 
zenship, is acquired at birth by persons born within the territory of the United 
States, subject to its jurisdiction; 1 or by persons “born out of the limits and 
jurisdiction of the United States, whose fathers were or may be at the time of 
their birth citizens thereof”; ? or by aliens naturalized by decree of court or 
Act of Congress. Derivative citizenship thus exclusively embraces the citi- 
zenship of (1) foreign-born alien minors, and (2) alien women married before 
September 22, 1922. 

It is to be observed that in each instance the status of nationality is fixed by 
operation of law. No provision is made for a direct judicial finding, or any 


1Fourteenth Amendment, Constitution. ‘‘All persons born in the United States, and not 
subject to any foreign power, are declared to be citizens of the United States”: Act of April 9, 
1866, R. S. 1992; 14 Stat. 27; R. S. 1992; Comp. Stat. 3946;8 U.S.C. A. 1. The exception 
excludes children born in the United States to a foreign diplomat from acquiring American 
nationality at birth. Case of Elsie Wolcott Ekengren, Solicitor, Dept. of State, Feb. 20, 
1930. 

? Act of Feb. 10, 1855; 10 Stat. 604; R. S. 1993; Comp. Stat. 3947; 8 U. S. C. A. 6; amend- 
ing Act of April 14, 1802; 2 Stat. 153, adding the qualification: ‘but the rights of citizenship 
shall not descend to children whose fathers never resided in the United States.’’ This is a 
limitation upon the passage of citizenship by descent beyond the second generation born 
abroad, where there has been continuing foreign residence. The Supreme Court has decided 
that to confer citizenship upon the second generation born abroad, the father must be a 
citizen of the United States at the time of the birth of the child, and prior to such birth he 
must have resided in the United States; that is to say, residence in the United States by the 
father, after such child’s birth, will not satisfy the statutory requirement. Weedin, Commr. 
of Imm. v. Chin Bow (1927), 274 U. 8. 657, 71 L. Ed. 1284, 47 S. Ct. 772, reversing (C. C. A. 
Wash. 1925), 7 F. (2d), 369; also, contra, Johnson v. Sullivan (C. C. A. Mass. 1925), 8 F. 
(2d), 988; Ex parte Wong Fuey Sem (D. C. Wash. 1927), 20 F. (2d), 148. 

The descent is cast through the father only, and not through the mother; the child of a 
citizen father and an alien mother is a citizen, but one born of an alien father and a citizen 
mother is not a citizen by virtue of parentage. Borchard, Diplomatic Protection of Citizens 
Abroad, 612; State Dept. Memo., Nov. 27, 1928. The statute does not provide for inherita- 
ble descent of citizenship through women. Moore, Dig., III, 285; Davis v. Hall (S. C. 
1818), 1 Nott & McCord, 292; House Doc. 326, 1906-7, pp. 78 and 125. 
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decree of court, conferring derivative citizenship. Accordingly, prior to the 
Act of March 2, 1929, no document was issuable to evidence citizenship de- 
rived by a minor or a wife, through the parent or husband, respectively. 
However, from June 29, 1906, until July 1, 1929, in the uniform certificate 
of citizenship issued by the Department of Labor to courts exercising natural- 
ization jurisdiction, provision was made for the entry of names of minor 
children; and until September 22, 1922, for a similar showing regarding the 
name, age, and place of residence of a naturalized citizen’s wife. 
The Act of March 2, 1929, effective July 1, 1929, provides: 


Any individual over twenty-one years of age who claims to have de- 
rived citizenship through the naturalization of a parent, or a husband, 
may, upon the payment of a fee of $10, make application to the Commis- 
sioner of Naturalization, accompanied by two photographs of the appli- 
cant, for a certificate of citizenship. . . . Upon proof to the satisfaction 
of the commissioner that the applicant is a citizen and that the alleged 
citizenship was derived as claimed, and upon taking and subscribing to, 
before a designated representative of the Bureau of Naturalization within 
the United States, the oath of allegiance required by the naturalization 
laws of a petitioner for citizenship, such individual shall be furnished a 
certificate of citizenship by the commissioner, but only if such individual 
is at the time within the United States.’ 


This procedure, contemplating individual applications to the Commissioner 
of Naturalization, now the Commissioner of Immigration and Naturalization, 
through the various district directors of immigration and naturalization, au- 
thorizes an administrative finding, based upon the applicable law and the 
material facts, regarding each particular instance of derivative citizenship. 
Thus, such certificate of derivative citizenship becomes the best evidence of 
derived citizenship. The executive decision awarding such recognition is 
made tantamount and equal to a decree of court admitting an alien to citizen- 
ship, but is accorded no other or greater sanction. 

It remains to consider the conditions necessary to confer derivative citizen- 
ship in the United States, and the legal implications of such status. 


Derivative Citizenship of Foreign-Born Minor Children 


This classification, strictly speaking, presents the only form of derivative 
citizenship contemplated in the present existing law, in view of the repeal of 
statutes providing for derivative citizenship of married women by Section 6, 


* And continuing: “In all courts, tribunals, and public offices of the United States, at home 
and abroad, of the District of Columbia, and of each State, Territory, or insular possession 
of the United States, the certificate of citizenship issued under this section shall have the 
same effect as a certificate of citizenship issued by a court having naturalization jurisdiction.” 
Sec. 9, Act of March 2, 1929, 45 Stat. 1515; 8 U. S. C. A. 399¢e (a), adding Sec. 33 to the 
Act of June 29, 1906, 34 Stat. 596. One claiming citizenship by naturalization of a parent 
is not entitled to a certified copy of such naturalization proceedings, the statute providing aD 
exclusive method of evidencing such derived citizenship. Jn re Olanoff (D. C. Pa. 1930), 
44 F. (2d), 188. 
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Act of September 22, 1922,4 which section, however, did not terminate citizen- 
ship acquired under Section 1994, Revised Statutes,® or retained under Sec- 
tion 4, Act of March 2, 1907,° as hereinafter noted.” 

The derivative citizenship of foreign-born minors presents, in general, a 
threefold classification: (A) How acquired; (B) International and domes- 
tic status of a minor’s derivative citizenship; (C) Loss of a minor’s derivative 
citizenship. 


(A) HOW ACQUIRED 


1. In regular course. As early as March 27, 1790, in an Act of Congress 
of that date (1 Stat. 103), it was enacted that the children of persons natural- 
ized under the laws of the United States thereby gained citizenship. Without 
substantial change, the Act of April 14, 1802, provided: 


The children of persons who have been duly naturalized under any law 
of the United States, or who, previous to the passing of any law on that 
subject by the Government of the United States, may have become citi- 
zens of any one of the States, under the laws thereof, being under the age 
of twenty-one years at the time of the naturalization of their parents, 
shall, if dwelling in the United States be considered as citizens thereof; ® 


By virtue of this provision, courts have uniformly held that a foreign-born 
minor child, dwelling in the United States at the time of the naturalization of 
the parent, becomes thereby an American citizen.? While the construction of 


442 Stat. 1022;8 U.S.C. A. 10. 510 Stat. 604; Comp. Stat. 3948. 

634 Stat. 1229; Comp. Stat. 3961. 7 Note 24, infra. 

82 Stat. 155; Sec. 2172, R. S.; Comp. Stat. 48367; 8 U.S.C. A. 7. The remainder of this 
section, reénacted in 1855, became Sec. 1993, R. S., cited note 2, supra. The last sentence 
of this act, applying to those proscribed by any State during the Revolutionary War, is 
omitted by the U. S. C. A. as obsolete. 

* Campbell v. Gordon (1810), 6 Cranch. 176, 3 L. Ed. 190; Boyd v. Nebraska (1892), 143 
U.S. 135, 36 L. Ed. 103, 12 8. Ct. 375; North Noonday Mining Co. v. Orient Min. Co. (C. C. 
Cal. 1880), 1 Fed. 522; Gribble v. Pioneer Press Co. (C. C. Minn. 1883), 15 Fed. 689; U. S. 
v. Kinkead (D. C. N. J. 1918), 248 Fed. 141, affirmed 250 Fed. 692; In re Tate (D. C. Penna. 
1924), 1 F. (2d), 457; (1862) 10 Op. Atty. Gen. 329; Delaware L. & W. R. Co. v. Petrowsky 
(C.C. A. N. Y. 1918), 250 Fed. 554. 

State jurisdictions, chronologically, as follows: North v. Valk (S. C. 1838), Dud. Eq. 212; 
West v. West (1840), 8 Paige (N. Y.) 433; Calais v. Marshfield (1849), 30 Me. 511; State v. 
Penney (1850), 10 Ark. 621; O’Connor v. State (1860), 9 Fla. 215; Jn re Morrison (N. Y. 
1861), 22 How. Prac. 99; Marshall v. Baldwin (Pa. 1875), 11 Phila. 403; State v. Andriano 
(1887), 92 Mo. 70, 4S. W. 263; Dorsey v. Brigham (1898), 52 N. E. 303, 177 Ill. 250, 42 L. R.A. 
809, 69 Am. Stat. Rep. 228; Rexroth v. Schein (1903), 69 N. E. 240, 206 Ill. 80; Rock Co. 
Sch. Dist. v. Bolstad (1913), 121 Minn. 376, 141 N. W. 801. And see, Gumm ». Hubbard 
(1888), 11 S. W. 61, 97 Mo. 311, writ of error dismissed (1890), 138 U. S. 496, 34 L. Ed. 
1012, 11 S. Ct. 385. 

That children entering the United States when over the age of twenty-one years are ex- 
cluded from the benefit of the act: Boyd v. Nebraska, supra; In re Slobody (1918), 173 
N. Y. S. 514; U. S. ez rel. Betty v. Day (C. C. A. N. Y. 1928), 23 F. (2d), 489; U. S. ex rel. 
Dallas v. Corsi (D. C. N. Y. 1932), 55 F. (2d), 941; In re Conway (1863), 17 Wis. 543; Berry 
v. Hull (1892), 6 N. M. 643, 30 P. 936; Dorsey v. Brigham, supra; Dryden v. Swinburne 
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this act, with only slight dissent, gave it prospective operation,’® there arose 
some question regarding the application of the act to foreign-born minor chil- 
dren not resident in the United States at the time of the parent’s naturaliza- 
tion, who entered thereafter during minority." 

To correct this difficulty, and to impose a clearer definition of the phrase 
“dwelling in the United States,” Section 5 of the Act of March 2, 1907," was 
enacted, which provided that a foreign-born minor child, not in the United 
States when the parent is naturalized, becomes a citizen only from such time 
as, while still a minor, he begins to reside permanently in the United States.'% 
By its terms, the act applies to those “born without the United States of alien 
parents.” ‘This classification has been construed to include one “born with- 
out the jurisdiction of the United States,” so that a child born in the United 
States to a native-born mother and a foreign diplomat would be naturalized 
hereunder by the mother’s resumption of American nationality after her hus- 
band’s death prior to September 22, 1922.14 

This provision has been held not to have repealed Section 2172, R.S.; rather, 
each is held to confer rights in differing situations, the earlier enactment (Sec. 
2172) having reference to a foreign-born child dwelling in the United States 
as a minor at the time of the naturalization of the parent, and the later enact- 
ment (Sec. 5, Act of March 2, 1907) applying to a foreign-born child not in 
the United States when the parent is naturalized, who may enter thereafter 
during minority.’® 


(1882), 20 W. Va. 89; Young ». Peck (N. Y. 1839), 21 Wend. 389, 26 Wend. 613; Van Dyne 
Naturalization, 201. 

The minor child of one who became a citizen under a treaty would derive citizenship 
thereby, as a treaty is to be regarded as much a law of the United States within the meaning 
of this provision as an Act of Congress. Crane v. Reeder (1872), 25 Mich. 303. 

10 Boyd v. Nebraska, supra; Campbell v. Gordon, supra; U. S. v. Kellar (C. C. Ill. 1882), 13 
Fed. 82; State v. Penney, supra; O’Connor v. State, supra; State v. Andriano, supra; West v. 
West, supra. Conéra, that this act related only to children of aliens naturalized before its 
passage : Brown v. Schilling (1856), 9 Md. 74. 

11 That it did not affect the citizenship of a minor who came to the United States after his 
father had been naturalized, was held in Behrensmeyer v. Kreitz (1891), 26 N.E. 704, 135 
Ill. 591. See Conover v. Old (1910), 77 A. 1070, 80 N. J. Law 535, for discussion of this 
mooted point; and compare, State v. Andriano, supra. 

12 34 Stat. 1229; Comp. Stat. 3962; 8 U.S.C. A. 8: “A child born without the United States 
of alien parents shall be deemed a citizen of the United States by virtue of the naturalization 
of or resumption of American citizenship by the parent; Provided, That such naturalization 
or resumption takes place during the minority of such child; And provided further, That the 
citizenship of such minor child shall begin at the time such minor begins to reside perma- 
nently in the United States.” 

18 Jn re Camaras (D. C. R. I. 1913), 202 Fed. 1019. This provision was in accord with the 
construction earlier given the enactment of 1802 by the State Department For. Rel., 1900, 
13-15; Mr. Hay, Sec’y of State, For. Rel., 1890, 301; Moore, Dig., III, 470; Hyde, Int. Law 
(1922), I, 647. 

14 Solicitor, Dept. of State, Case of Elsie Wolcott Ekengren, Feb. 20, 1930. 

1% U.S. ex rel. Patton v. Tod (D. C. N. Y. 1923), 292 Fed. 243, affirmed (C. C. A. 1924), 
297 Fed. 385, certiorari dismissed (1925), 267 U. S. 607, 69 L. Ed. 811, 45S. Ct. 228. 
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Thus, the second proviso of Section 5, Act of March 2, 1907, disposed of the 
contention that minors derived citizenship through their parents’ naturaliza- 
tion only if resident in the United States at the time thereof. Further, the 
second proviso is a qualifying definition of the phrase “dwelling in the United 
States,” used in the Act of April 14, 1802 (Sec. 2172, R. 8.) ; it imposes the re- 
quirement of permanent residence, as distinguished from mere physical pres- 
ence or temporary domicile within the United States, and presupposes a legal 
entry into the United States. 

Accordingly, it is the unexcepted rule that until a minor child of a natural- 
ized parent has begun to reside permanently in the United States, he is an 
alien.1® In this connection it has been observed that the Naturalization Acts 
of the United States have been careful to limit admission to citizenship to 
those “within the limits and under the jurisdiction of the United States.’’!? 
In Zartarian v. Billings (1907), 204 U.S. 170, 51 L. Ed. 428, 27S. Ct. 182, an 
alien minor child who never dwelt in the United States, when coming to join 
a naturalized parent, was held not exempt from the provisions of the immigra- 
tion laws, for the minor was not invested with citizenship until legal entry into, 
and residence within, the United States had been established.!® 

This rule has not been relaxed with the increased stringency of immigration 
restriction. Courts have continued carefully to require that the entry of the 
minor must be a legal entry in order that the minor may derive citizenship 
through his naturalized parent. Unless the minor entered the United States 
in compliance with its laws, it is held that there can be no legal residence suf- 
ficient for the purpose of acquiring citizenship. Thus, temporary physical 
presence in the United States by sufferance cannot be the basis of a claim of 
permanent residence.!® In Kaplan v. Tod, Commr. of Imm. (1925), 267 U.S. 
228, 69 L. Ed. 585, 45 S. Ct. 257, the issue of residence was raised where the 
minor child was committed temporarily to the custody of a charitable society 
within the United States, awaiting eventual return to its native land, the 
minor having been adjudged feeble-minded, and not entitled lawfully to enter 
the United States. This objection was made in 1914 at the time of the minor’s 
arrival; deportation was suspended due to war conditions then existing, and 


16 U.S. ex rel. De Rienzo v. Rodgers (C. C. A. Pa. 1911), 185 Fed. 334, 107 C. C. A. 452, 
affirming (D. C. 1910), 182 Fed. 274; Conover v. Old, supra; U. S. ex rel. Dallas v. Corsi, 
supra. This interpretation had been enforced under the earlier statute. Mr. Frelinghuy- 
sen, Sec’y. of State, For. Rel., 1885, 394; Van Dyne, Naturalization, 214. 

17U. 8. v. Wong Kim Ark (1898), 169 U.S. 649, 42 L. Ed. 890, 18 S. Ct. 456. 

18 “The limitation to children dwelling in the United States was doubtless inserted in recog- 
nition of the principle that citizenship cannot be conferred by the United States on citizens 
of another country, when under such foreign jurisdiction; and is also in deference to the right 
of independent sovereignties to fix the allegiance of those born within their dominions, hav- 
ing regard to the principles of the common law which permits a sovereign to claim, with cer- 
tain exceptions, the citizenship of those born within its territory.” To the same effect, 
U. 8. ex rel. Abdoo v. Williams (C. C. N. Y. 1904), 132 Fed. 894. 

U.S. v. Ju Toy (1905), 198 U. S. 253, 25 S. Ct. 644, 49 L. Ed. 1040; Chin Yow v. U. S. 
(1908), 208 U. S. 8, 52 L. Ed. 369, 28 S. Ct. 201. 
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the actual order of deportation was not made until 1923. Meanwhile, the 
father had become a citizen by naturalization in 1920. Despite this long 
period in the United States, it was held, in view of the fact that such entry was 
not a legal entry, but rather a permissive one only, that “residence within the 
United States,” in the meaning of the statute, had not been established, and 
that the minor had not become a citizen through the naturalization of her 
father during her minority.?° 

The illegality of a minor’s entry may arise from false statements made in 
procuring an immigration visa under Section 4 of the Immigration Act of 
1924,?! which authorizes non-quota visas for an immigrant “who is an unmar- 
ried child, under twenty-one years of age, of a citizen of the United States.” 
Such false representations will divest the minor’s subsequent residence in the 
United States of the required legal character contemplated by law, and 
render the same ineffective as a basis for a valid claim of derived citizenship.” 

A distinction has been drawn between the permissive entry of a member of 
excluded classes where legal objections have been raised, as in the foregoing 
case, and the entry of an otherwise non-excluded minor alien permitted by 
mistake of law or fact. In Ex parte Kazan, (D.C. Tex. 1925), 5 F. (2d), 243, 
the minor children of a naturalized citizen, not in any excluded class, entered 
by authorization and resided for more than sixteen months in the United 
States, before the question was raised that they had entered by way of Mexico 
without having resided therein for two years, as required by existing law. In 
holding that these minors had become citizens, and could not be deported as 
aliens under the Act of February 5, 1917, “merely because they were admitted 
by mistake of law or fact,” the court stated: “I have no doubt that if these 
applicants had entered surreptitiously or deliberately in defiance of law, or 
belonged to any of the excluded classes, their entry into and residence in the 
United States would not confer the citizenship which they claim.” 

2. Derivative Citizenship acquired by “Resumption of American Citizen- 
ship.” Section 5, Act of March 2, 1907, provides that “resumption of Ameri- 
can citizenship by the parent” *% has the same effect upon the status of a minor 
child as naturalization of the parent. This provision was designed largely to 
meet the case of the fo%eign-born minor child of an American woman who, 
after the termination of her marriage with a foreigner, resumed American 

20 The indulgence of immigration officers and of the Department of Labor in not deporting 
the defective minor alien who had been permitted to enter temporarily under bond, did not 
estop the government from claiming that such child was not dwelling in the United States 
so as to become a citizen on the naturalization of the father. U.S. ex rel. Goldman v. Tod 
(D. C. N. Y. 1924), 3 F. (2d), 836. While the minor was at Ellis Island, she was to be re- 
garded as stopping at the boundary line and kept there unless and until her right to enter 
should be declared. Zartarian v. Billings, supra. Also, Nishimura Ekiu v. U. 8. (1892), 142 
U. S. 651, 35 L. Ed. 1146, 12 S. Ct. 336. 

21 As amended by the Act of May 29, 1928, Sec. 2,8 U.S. C. A. 204 (a), 45 Stat. 1009. 

2 U. S. ex rel. Gaudelli v. Maxwell (D. C. N. Y. 1932), 60 F. (2d), 655; U.S. ex rel. Dallas 
v. Corsi, supra. 

%3 Note 12, supra. 


DERIVATIVE CITIZENSHIP IN THE UNITED STATES 261 


citizenship by establishing residence in the United States as provided in Sec- 
tion 3 of the same act.?4 

Since this section was repealed by Section 7 of the Act of September 22, 
1922,?5 Section 3 thereof providing that an American woman did not lose her 
citizenship through marriage to an alien, Section 5 of the Act of March 2, 1907, 
defining the derivative citizenship of minors, is rendered largely inoperative in 
future as to the effect of resumption of citizenship by reason of the diminished 
range of resumed citizenship, but its validity is unimpaired as to the descent 
of citizenship resumed before September 22, 1922, and applies generally to 
cases of resumed citizenship which may still arise under the Act of September 
22, 1922, or other provisions of the law. 

As an instance of the application of Section 5 to a given state of facts aris- 
ing after September 22, 1922, it appeared in Petition of Drysdale (D.C. Mich. 
1927), 20 F. (2d), 957, that the petitioner was born in India in 1884 of an 
American mother and British father. Petitioner’s mother had been born in 
India of American parents while they were residing abroad in the mission 
field, and she was, therefore, born an American citizen. The petitioner’s par- 
ents came to the United States when he was one year old, and established here 
a permanent residence. After his father’s death in 1901, when petitioner was 
seventeen, his mother continued to reside in the United States until her death. 
It was held that by reason of the dissolution of the marriage, his mother, who 
then resided in the United States, resumed her former status as an American 
citizen, which, having attached to the mother during the minority of her son, 
likewise invested him with citizenship in the United States, under the provi- 
sions of Section 5 of the Act of March 2, 1907. It follows that full effect is 
given to Section 3 of that act in issues arising thereunder after its repeal, 
where the rights therein secured had matured before its repeal on September 
22, 1922.76 

3. Derivative Citizenship of Step-Children. A second instance of deriva- 
tive citizenship arising through the mother’s status relates to the citizenship 

4 Sec. 3 was as follows: “Any American woman who marries a foreigner shall take the 
nationality of her husband. At the termination of the marital status she may resume her 
American citizenship, if abroad, by registering as an American citizen within one year with a 
consul of the United States, or, if residing in the United States at the termination of the 
marital relation, by continuing to reside therein.” 34 Stat. 1228; Comp. Stat. 3960. 

“Sec. 4. That any foreign woman who acquires American citizenship by marriage to an 
American shall be assumed to retain the same after the termination of the marital relation 
if she continue to reside in the United States, unless she makes formal renunciation thereof 
before a court having jurisdiction to naturalize aliens, or if she resides abroad she may re- 
tain her citizenship by registering as such before a United States consul within one year after 
the termination of such marital relation.” (Repealed, Sec. 6, Act of Sept. 22, 1922.) 

% 42 Stat. 1022; Comp. Stat., Sup. 1923, 4358a-4358d, 3961a, 3961b. 

*6 This was the rule observed by the Solicitor, Dept. of State, Feb. 20, 1930, in the case of 
Elsie Wolcott Ekengren, note 14, supra, holding that in the case of a child born in the United 
States of a native American woman who, at the time of the child’s birth was the wife of a 


foreign diplomat, the child became a naturalized citizen after the husband’s death, prior to 
Sept. 22, 1922, by which the wife, and mother, resumed American nationality. 
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of step-children. Before the Act of September 22, 1922, upon the marriage 
of a resident alien widow, not of excluded races, with a citizen, her infant child 
dwelling with her also became naturalized by virtue of the citizenship which 
she so acquired.27 Also, a step-child, being a minor and residing with his 
mother and step-father in this country, was naturalized by force of the latter’s 
naturalization, prior to September 22, 1922.78 

In short, where an alien mother acquired citizenship through her re-mar- 
riage under the law in force until September 22, 1922, either through marriage 
to a citizen or through the subsequent naturalization of her husband, her minor 
children of a prior marriage, if resident in the United States before attaining 
the age of twenty-one years, gained American nationality derivatively.*® 
It has been said to be a doctrine of the common law that the wife and minor 
children took the nationality of the husband and father, and in the case of 
step-children, where the natural father is dead, of the step-father.®® 

Under the present status of a married woman, since she no longer acquires 
citizenship through marriage, her foreign-born infant child of a prior marriage 
does not now take the nationality of the step-father. Since September 22, 
1922, the naturalization or citizenship of the step-father has been, and is, in- 
effective to clothe the minor foreign-born step-child with citizenship; if citi- 
zenship is to be derived during minority it must arise from the mother’s 
separable naturalization.** 


*7 The mother’s citizenship arose from the Act of Feb. 10, 1855, as reénacted Aug. 9, 1888: 
“Any woman who is now or may hereafter be married to a citizen of the United States, and 
who might herself be lawfully naturalized, shall be deemed a citizen.” 10 Stat. 604; R. S. 
1994; Comp. Stat. 3948; repealed, Sec. 6, Act of Sept. 22, 1922, 42 Stat. 1022,8 U.S.C. A. 9. 
That the mother’s children so acquired citizenship through her re-marriage was decided in 
U. 8. v. Kellar (C. C. Ill. 1882), 13 Fed. 82; Gumm v. Hubbard (1889), 11 S. W. 61, 97 Mo. 
311, 10 Am. St. Rep. 312; People v. Newell (N. Y. 1885), 38 Hun. 78, affirming 1 How. Prac. 
(N. 8.) 8; In re Cimorelli (N. Y. 1915), 155 N. Y. S. 509, 91 Misc. Rep. 604; In re Bishop 
(D. C. Wash. 1927), 26 F. (2d), 148. 

28 The son of alien parents, whose father died an alien, but whose mother remarried, be- 
came a citizen if his step-father, during the mother’s lifetime, and the son’s minority, became 
acitizen. U.S.v. Rodgers (D.C. Pa. 1906), 144 Fed. 711; In re Graf (D. C. Md. 1922), 277 
Fed. 969; Behrensmeyer v. Kreitz (1888), 125 Ill. 141, 17 N. E. 232; Hyde, Int. Law (1922), 
I, 647; Moore, Dig., III, 473-483; Van Dyne, Naturalization, 220-223; Case of John Haber- 
acker, For. Rel., 1891-2; Mr. Hay, Sec’y of State, For. Rel., 1900, 13-15. 

29 But this was not because the naturalization of the step-father (or his citizenship) was 
that of a ‘parent’; rather, because the mother thereby became a citizen, which status the 
minor acquired derivatively. That a step-father is not a ‘parent’ within the meaning of the 
Acts of April 14, 1802, and March 2, 1907, see In re Bishop, note 27, supra. 

30 In re Page (D. C. Cal. 1926), 12 F. (2d), 135. 

81 Considering the effect of the mother’s re-marriage upon her foreign-born minor child of 
a former marriage, where the step-father is a citizen, or naturalized, the State Department 
has ruled: ‘Minor children by a former marriage also become citizens provided they reside 
in the United States during their minority, and subsequent to the marriage of the mother. 
It should be carefully observed, however, that Section 1994 of the Revised Statutes was 
repealed by the Act of September 22, 1922, so that alien women married to American citizens 
after the passage of the Act just mentioned do not acquire American citizenship, and their 
children accordingly would not be naturalized by the act of marriage.” State Dept., Memo., 
Oct. 20, 1928. 
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4. Mother’s Sole Naturalization as a Basis for Derivative Citizenship. 
From the foregoing it would seem to appear clearly that where the mother, as 
a feme sole, after the termination of a prior marriage, acquires citizenship, 
her minor children will derive nationality thereby. The point to be observed 
is that either the natural father is deceased, or that such marriage relation has 
terminated, leaving the mother, in respect to her minor children, the “head of 
the family.” As early indicated by Cockburn, in his work on Nationality: 
“When a woman, by the death of her husband, becomes the head of the family, 
her naturalization should carry with it the same consequences, as regards the 
children, as would have attended that of the father had he been living.” 

While few cases have ruled expressly on the effect of the mother’s sole natu- 
ralization, where there has been a divorce of the parents, and the natural 
father of such foreign-born minor survives, as distinguished from the case of 
termination of marriage by the death of the husband, the Attorney General 
stated in 1929: “It has been repeatedly held, both before the enactment of 
1907, and since the repeal of that act, that where the father is not living, or 
where the marital relationship has been otherwise terminated and the mother 
has custody of the minor child, the latter becomes a citizen through the natu- 
ralization of the mother.” *” 

There remains to be considered the effect of the mother’s sole naturalization 
upon the citizenship of resident foreign-born minors, during coverture, where 
the father is, or remains, an alien. It is apparent that this question could not 
have arisen during the period from March 2, 1907, to September 22, 1922, for 
the reason that during that period a married woman could not acquire a 
citizenship status separate and apart from that of her husband. Prior to 
March 2, 1907, there was no statute of the United States which covered the 
citizenship of an American woman who married an alien.*** The present 
derivative citizenship statutes contemplated a state of facts wherein the 
husband’s nationality was controlling, and wherein a woman, during cover- 
ture, could not have separable nationality, at least since March 2, 1907. In 
consequence, the definition of the phrases “persons who have been duly 
naturalized,” and “parents,” used in the Act of April 14, 1802, and of the term 
“parent” in Section 5, Act of March 2, 1907, in legal effect embraced only 
the male parent where the marital community existed, and could include the 
female parent only as a feme sole, the one exception being the instance above 
considered of her re-marriage, and the resulting derivative citizenship possible 
thereby to minor children of a former union. 

Since the Act of Septe:aber 22, 1922, permits the wife to procure citizenship 
independently of her husband, a difficulty arises as to the status of foreign- 
born resident minor children, the natural father remaining an alien, and the 
marriage relation continuing, when the mother alone is naturalized. The 


® Citizenship of R. Bryan Owen (1929), 36 Op. Atty. Gen. 197, citing Jn re Lazarus, infra; 
Petition of Drysdale, supra; Roa v. Collector of Customs (1912), 23 Philippine Rep. 315, 
341; Brown v. Shilling, 9 Md. 74; Van Dyne, Citizenship, 118. 

88 In re Fitaroy (D. C. Mass. 1925), 4 F. (2d), 541. 


264 THE AMERICAN JOURNAL OF INTERNATIONAL LAW 


issue is whether or not the earlier statutes are to be construed as amended by 
implication, so as to include the mother during coverture as a “parent,” al- 
though such situation was not within the purview of the present laws at the 
time of their enactment? The Department of Labor recently determined 
that a foreign-born minor child does not derive citizenship through the 
naturalization of the mother, the father being an alien and the marital tie 
continuing intact. 

A similar view on this point is presented in an opinion of the Attorney 
General, considering the case of the mother’s sole naturalization during mar- 
riage, in which, however, the decision was rested on the fact that during the 
child’s minority the marriage was terminated by the father’s death. In hold- 
ing that the minor child was not clothed with American nationality by reason 
of the mother’s separate naturalization, during the alien father’s lifetime, the 
Attorney General stated: “The authorities plainly negative the idea that 
minor children acquire a citizenship status by reason of the naturalization of 
the mother during the lifetime of the father and while the family is living to- 
gether, and I am aware of no instance where a court has so held.” 88 In sup- 
port of this view, viz., that the Cable Act did not by implication amend the 
earlier derivative citizenship statutes so as to include a married woman during 
coverture as a “parent,” the Attorney General cites the language of the House 
Committee who reported the bill which became the Act of September 22, 1922, 
as follows: “This bill in nowise affects the status of children.’ °4 

The only decision by a federal court on this question which appears in the 
published reports, ruled that the sole naturalization of the mother during 
coverture did not change the nationality of her foreign-born minor children of 
that marriage.*® But despite this disposition to regard the status of a sur- 
viving male parent as controlling, there is some indication that in the case of 
divorce, although the natural father is living, and remains an alien, if the 
mother has legal custody of the minor in the United States, and the natural 
father resides abroad, the mother’s naturalization will confer American na- 
tionality on such minor child.*® 

%3 Citizenship of R. Bryan Owen, supra, concluding: ‘While the considerations herein 
suggested seem persuasive, if not conclusive, against the view that R. Bryan Owen acquired 
citizenship at the time his mother resumed her American citizenship, your inquiry does not 
require that point to be passed upon categorically.” 

34 Cong. Doc. 7957, 67th Cong., 2d Sess. (H. R. 1110); and see, to the same effect, debate 
on the bill, Cong. Rec., 67th Cong., 2d Sess., Vol. 62, pt. 9, pp. 9044-9057. 

% In re Citizenship Status of Minor Children Where Mother Alone Becomes Citizen 
Through Naturalization (D. C. N. J. 1928), 25 F. (2d), 210: “The proper interpretation 
of the laws governing the status of minor children in naturalization matters is to limit their 
rights to those which will conform to the status of their father; this despite any apparent 
ambiguity appearing in the use of the word ‘parent’ in Section 5, Act of March 2, 1907, and 
the word ‘parents’ in Section 2172, R. 8.” 

% In re Lazarus (D. C. Ga. 1928), 24 F. (2d), 243. The resumption of American citizen- 
ship by the mother, through naturalization, which she had lost by marriage, was held to 
naturalize her minor daughter born abroad, then in the mother’s legal custody in the United 
States, the divorced husband residing in Germany and retaining German nationality. The 
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The rule observed by the Department of State where this question arises, 
appears to be in agreement with the views advanced by the Attorney General, 
and the district court of New Jersey, regarding the ineffectiveness of the 
mother’s sole naturalization during marriage to alter the nationality of her 
minor foreign-born children; but in the case of divorce, the State Department 
holds that citizenship may be derived by such children, providing they are 
legally in the custody of the mother, by reason of her separate naturalization, 
without the other conditioning facts which seem to be stressed in the decision 
of the district court of Georgia.®? 

5. Adoptive Children. Derivative citizenship in the United States is not 
acquired by a minor foreign-born child through its adoptive parents. The 
adoption of a minor child does not of itself affect its citizenship status. If an 
alien at the time of adoption, nationality is not acquired through adoption by 
citizens of the United States.® Similarly, the adoption of an infant citizen 
by aliens residing here does not divest the minor of citizenship.*® 

6. Illegitimate Children. Foreign-born illegitimate children of an alien 
father *° and alien mother may acquire American nationality derivatively 


court pointed out that Sec. 5, Act of March 2, 1907, was not repealed by the Act of Sept. 22, 
1922, and limited its holding to the particular facts presented in the decision. 

37 “The Department holds that a child does not acquire American citizenship through the 
naturalization of his mother unless the parents are separated and the child is legally in the 
custody of the mother.”” Memo., State Dept., Feb. 10, 1933. 

88 Powers v. Harten (1918), 167 N. W. 693, 183 Iowa 764; Moore, Dig., III, 484-5; Hyde, 
Int. Law, I, 648; For. Rel., 1906, I, 288-90; ibid., II, 1015; Mr. Freylinghuysen, Sec’y of 
State, Feb. 20, 1884. State Dept., Memo., Oct. 29, 1928: “Since naturalization cannot be 
acquired except in accordance with statute provisions, and as the effect of adoption in the 
United States depends upon the laws of the several states, it would seem clear that adoption 
of an alien minor by American citizens does not confer American citizenship upon the adopted 
child, there being no law of Congress providing for naturalization in that manner, and the 
several states being without authority to confer American citizenship by state law.” 

%° Cabrillos v. Angel et uz. (C.C. A. 9th, 1922), 278 Fed. 174; Jn re Voluntary Adoption 
of Minor (1927), 226 N. Y. S. 445, 180 Misc. Rep. 793; Ex parte Kwock Seu Lum (D. C. 
Cal. 1922), 287 Fed. 363: the adopted son of native-born citizens, born in China, of Chinese 
parentage, is not an American citizen. 

‘0 Illegitimate children born abroad of American fathers, do not in any case, acquire citi- 
zenship derivatively. In such case the law in point is the Act of Feb. 10, 1855, Sec. 1993, R.S., 
note 2, supra, conferring citizenship at birth upon minors born abroad of American fathers. 

Without subsequent legitimation, an illegitimate child of an American father, the former 
born abroad, does not acquire American nationality. Guyer v. Smith (1864), 22 Md. 239, 
85 Am. Dec. 650; Peck v. Venezuela, International Claims, 1885, Moore’s Int. Arb., 2257. 
The children of an American citizen by “secondary wives”, if born abroad, are not citizens 
of the United States by birth. Mason er rel. Chin Suey ». Tillinghast (C. C. A. Mass. 1928), 
26 F. (2d), 588. The daughter of an American citizen born in China of a polygamous mar- 
riage is not entitled to enter as a citizen. Ng Suey Hiv. Weedin (C. C. A. Wash. 1927), 21 
F, (2d). 801, affirming Ex parte Hi, 20 F. (2d), 266. Illegitimate half-castes born in semi- 
barbarous countries of an American father and a native woman are not American citizens. 
Moore, Dig., III, 287. Such decision was entered with express reference to half-castes born 
in Samoa of American fathers by Samoan women with whom the fathers lived “fa’a Samoa”’. 
Senate Ex. Doc. 31, 50th Cong., 2nd. Sess., 1888, 55. An early view of the State Depart- 
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through the subsequent naturalization of the father; or the mother as a feme 
sole where no marriage has been solemnized with the putative father. Thus, 
an illegitimate child who emigrates to the United States as a member of the 
family of his reputed father, the wife being his mother, becomes a citizen 
upon the naturalization of the father while the child is a minor.** This fol- 
lows from the fact that the minor child derives citizenship directly through 
the putative father, and not through the mother.** It is material in such 
cases that the naturalized father shall have married the mother of such illegiti- 
mate child, or otherwise legitimated the minor in accord with the state law of 
his domicile, and shall have been naturalized during the child’s minority.** 

Where there has been no subsequent legitimation of the child, it appears 
that the unmarried mother’s separate naturalization will effect the naturaliza- 
tion of her illegitimate children resident in the United States before their 
majority. 


ment was that children born in China of legitimate unions between native American citizens 
and Chinese women acquire American nationality at birth, with the qualification that such 
would not be the case if the father was a citizen of one of the States which prohibit marriage 
with Chinese. Mr. Bayard, Sec’y of State, For. Rel., 1885, 171. 

The effect of subsequent legitimation, as to descent of citizenship, appears to be in doubt, or 
at least dispute. Note Ng Suey Hiv. Weedin, supra, and Louie Wah You v. Nagle (C. C. A. 
Cal. 1928), 27 F. (2d), 573. Prior to these decisions there had been an earlier announce- 
ment that legitimation would remove the defects of illegitimacy, by a state supreme court, 
the State Department, and the Attorney General. Dale v. Irwin (1875), 78 Ill. 170; (1920), 
32 Op. Atty. Gen. 162; Mr. Hay, Sec’y of State, For. Rel., 1901, 512. The difficulty of this 
position clearly appears from the determination of the Supreme Court in Weedin v. Chin 
Bow, supra, note 2, which is based on the principle that citizenship arising from foreign birth 
must be cast at birth. There is authority under the common law that legitimation does not 
confer nationality. Piggott, Nationality, 64. Mr. Borchard states: ‘‘This would appear 
to be the better opinion under the American law, since under Section 1993, R. S., citi- 
zenship must be cast at birth.” Op cit., 613. 

41 Jllegitimate children born abroad of a citizen mother, the father being an alien, may in some 
cases acquire American nationality derivatively. While it appears, under a strict view, such 
children may not claim through the mother under Sec. 1993, R. S., as has been pointed out by 
Flournoy, this JouRNAL, Vol. 23 (1929), p. 36, citing Moore, Dig., III, 285, and Van Dyne, 
Citizenship (1907), 49 (and see, second paragraph, note 2, supra; also Acosta y Foster v. 
Spain (1871), Moore’s Int. Arb. 2462), there is authority that the State Department, “‘on a 
free construction of the statute,” will recognize descent of citizenship in the minor, through 
the mother. Hyde, Int. Law, (1922), I, 617, citing Mr. Ames, Actg. Atty. Gen., April 7, 
1920. The present rule of the State Department has been stated as follows: ‘“The Depart- 
ment has repeatedly held that a child born abroad of an unmarried American mother ac- 
quires American citizenship. If, however, the child’s father is an alien, and its birth is 
subsequently legitimated, in accordance with the laws of the foreign country wherein the 
legitimation is alleged to have occurred, the child loses its claim to American citizenship.” 
Memo., Oct. 27, 1932. 

4 Dale v. Irwin, supra; Blythe v. Ayres (1892), 96 Cal. 532. 

* Contra, Guyer’s Lessee v. Smith (1864), 22 Md. 239, 85 Am. Dec. 650. But see, Sec’y of 
State Hay to Mr. White, March 3, 1899. 

“4 Hyde, Int. Law (1922), I, 647; Van Dyne, Naturalization, 223. 

* Thus, in the case of a native-born woman’s resumption of citizenship, or naturalization, 
after loss of American nationality, the State Department has ruled: “In respect of illegiti- 
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(B) INTERNATIONAL AND DOMESTIC STATUS OF A MINOR’S 
DERIVATIVE CITIZENSHIP 


1. Domestic Status. The status of American nationality impressed upon 
eligible foreign-born resident minors by reason of a parent’s naturalization, 
or resumption of citizenship, is vested by operation of law. No express act 
of the child upon attaining majority is required, or necessary, for the purpose 
of absolving such person from his nationality of origin. If the minor con- 
tinues to reside in the United States after majority, there appears to be no 
method provided by which the nationality of origin can be retained, or Ameri- 
can allegiance renounced. The foreign-born son of a naturalized German 
unsuccessfully sought discharge from compulsory military service in the army 
of the United States on the ground that he was an alien enemy, where it ap- 
peared that his father had been naturalized while the son, as a minor, was 
resident in the United States. U.S. v. Kinkead (D.C. N. J. 1918), 248 Fed. 
141, affirmed 250 Fed. 692. It was early held that, regardless of an intention 
to resume foreign residence, and to engage in business in the foreign country 
of birth, a person whose father had been naturalized during the former’s resi- 
dence in the United States, as a minor, was, as a matter of right, entitled to 
an American passport. (1876), 15 Op. Atty. Gen. 114. 

2. Naturalization Record in Derivative Citizenship. The record created by 
the parent’s petition for citizenship, and by the certificate of citizenship there- 
after issued, regarding minor children, is not conclusive as to the fact of de- 
rivative citizenship. The inclusion or exclusion of the name of a minor child 
on the parent’s certificate of citizenship is immaterial to the operation of the 
law. The fact of minority and permanent residence on the part of the minor 
after the parent’s naturalization confers citizenship upon such minor despite 
the omission of the minor’s name from the certificate. In re Hennig (D. C. 
N. Y. 1918), 248 Fed. 990. Parol evidence may be received to prove the 
minority and residence of such child claiming derivative citizenship.*® 

By the same rule, the inclusion of the name of a minor on the father’s cer- 
tificate does not estop the United States to deny such minor’s citizenship, by 
placing in issue either the fact of minority, or the question of permanent resi- 
dence at the time of the parent’s naturalization, or thereafter prior to attain- 
ing majority. U.S. ex rel. Goldman v. Tod, supra. 

3. Legal Status of a Certificate of Derivative Citizenship. By according 
a certificate of derivative citizenship the same status as a certificate issued 
under a decree of court, at the hands of “public officers of the United States, 
at home, and abroad,” it appears that the former may be entitled only to 
qualified recognition from the Department of State. That is, while it has 
been stated that the State Department “possesses no power to vacate decrees 


mate children of an American woman born abroad of alien father, the mother’s separate 
naturalization will vest citizenship in the child.” Memo., Nov. 27, 1928. 

“ Gribble v. Pioneer Press Co. (C. C. Minn. 1883), 15 Fed. 689; Prentice v. Miller (1890), 
23 Pac. 189, 82 Cal. 570; Belcher v. Farren (1891), 26 Pac. 791, 89 Cal. 73. 
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of naturalization (or grants of citizenship) ,” it exercises, under the direction 
of the President, plenary jurisdiction over the conduct of foreign relations, 
and thus is entitled to hold, “so far as any action of its own is concerned,” 
that a grant of citizenship is invalid if it appear that such certificate has been 
illegally obtained.*7 

While no judicial determination has been made concerning the legal char- 
acter of administratively-issued certificates of derivative citizenship, the fol- 
lowing conclusions appear to follow, by analogy, from the judgments of courts 
concerning the usual judicially-issued certificates of citizenship: First, since 
a public grant of political privileges is involved, it is an act of sovereignty, 
analogous to a public grant of land, or of the exclusive right to make, use, 
and vend a new and useful invention. Johannessen v. U.S. (1912), 225 U.S. 
227, 56 L. Ed. 1066, 32S. Ct. 613. As such, a certificate of derivative citizen- 
ship, as in the case of the usual decree of naturalization, can have no con- 
clusive effect against that sovereignty which authorized its issuance, where 
the same was either fraudulently or illegally procured. While statutory 
authority for canceling the latter is provided in Section 15, Act of June 29, 
1906,*8 it appears that the power to cancel illegal or fraudulent grants of 
citizenship inheres in the federal authority separate and apart from any pro- 
vision of statute.*® 

These considerations relate to a direct attack. It is apparent that any at- 
tack upon a derivative citizenship, other than a direct proceeding by the 
United States, must be a collateral attack. No direct attack, perhaps, will 
lie at the suit of a private individual,®° or at the instance of a state officer,™ 
as has been ruled in the case of certificates issued by decree of court. In col- 
lateral attack, a grant of citizenship may not be impeached, or annulled, un- 
less the instrument of the grant shows upon its face that it is void. This last 
exception to the general rule has been authoritatively recognized only in the 
case of certificates of citizenship issued to aliens who were racially ineligible 
to naturalization.® 

47 Moore, Dig. III, 501; Hyde, Int. Law (1922), I, 651; Moore, Int. Arb., III, 2586, de- 
cision of Commander Bertinatti, as umpire of Costa Rican Commission; (1871), 13 Op. 
Atty. Gen. 376. 

48 34 Stat. 601; Act of March 4, 1913, 37 Stat. 737; Act of May 9, 1918, 40 Stat. 544; 
Comp. Stat. 4874; 8 U. S. C. A. 405. 

U.S. v. Norsch (C. C. Mo. 1890), 42 Fed. 417; Annual Message, Pres. Harrison, Dec. 1, 
1890; Wallace v. Adams (1906), 204 U. S. 415, 51 L. Ed. 547, 27 S. Ct. 363, recognizing the 
constitutional power of Congress to authorize that all judgments of territorial courts con- 
ferring citizenship upon Indians be set aside, and inquired into de novo. 

5° Pintsch Compressing Co. v. Bergin (C. C. Mass. 1897), 84 Fed. 140; In re McCarran 
(1894), 29 N. Y. S. 582; 23 L. R. A. 654, affirmed (1897), 44 N. Y. S. 695; Commonwealth 
v. Paper (Pa. 1868), 1 Brewst. 263; In re Shaw (1892), 2 Pa. Dist. R. 250; Raymond v. 
Raymond (C. C. A. 1896), 1 Ind. Terr. 334, 37 S. W. 202. 

51 Petersen v. State (1905), 89 S. W. 81, 40 Tex. Civ. A. 175; U. S. v. Anderson (D. C. 
Idaho 1909), 169 Fed. 201; contra, In re Macoluso’s Petition (1912), 85 A. 149, 237 Pa. 132. 

% Yamashita v. Hinkle (1922), 260 U. S. 199, 67 L. Ed. 209, 43 S. Ct. 69; In re Takuji 
Yamashita (1902), 70 Pac. 482, 30 Wash. 234, 59 L. R. A. 671; In re Gee Hop (D. C. Cal. 
1895), 71 Fed. 274. And see, Ozawa v. U.S. (1922), 260 U. 8. 178, 67 L. Ed. 199, 43 S. Ct. 65. 
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4. International Status of Derivative Citizenship of Minors. Itis apparent 
that the foreign-born minor children of aliens who are naturalized by opera- 
tion of our domestic law, may be divested, without any action of their own, of 
a preéxisting allegiance affixed by reason of their birth. While naturalization 
conventions have been arranged by the United States with all of the South and 
Central American republics, excepting Bolivia, Cuba, Venezuela, and Guate- 
mala, and with eight European governments,** in which our naturalization of 
their citizens is granted recognition, no provision exists in any regarding the 
effect of such naturalization upon minor children. In general, it is the rule 
of international law that the allegiance of such child is determined by the 
laws of that one of the two countries in which he actually is. Upon attaining 
majority, if the double claim has not sooner been dissolved, the individual has 
the right to elect which of the two allegiances he will retain.54 

While the United States can maintain successfully that the effect of its 
naturalization of the minor by operation of law is in no wise dependent upon 
the consent of the country of origin, and while that position can be enforced 
in the United States and in any third country, it is recognized, in the event of 
such naturalized citizen’s return to his native country, that such naturali- 
zation may not be enforceable against the claim of the native country, as- 
serting the continuing character of the original nationality, and the alleged 
indefeasible nature of the native allegiance.©55 This is but a recognition 
on the part of the United States of the rule of international law that states 
with conflicting claims to the allegiance of a particular individual are, in the 
absence of treaty, constrained to yield to the municipal law of the state having 
jurisdiction of the person. 

It would seem that the act of an eligible alien in applying for a certifi- 
cate of derivative citizenship in the United States upon his majority, would 
constitute definitely an act of election; and should resolve any conflict of dual 
allegiances, particularly in the case of those whose native sovereignties recog- 
nize the rule of a voluntary election by their former nationals. 


(c) LOSS OF A MINOR’S RIGHT TO DERIVE CITIZENSHIP IN THE UNITED STATES 

The right of a foreign-born minor alien, resident within the United States 
during minority, whose parent is a naturalized citizen, to be accounted an 
American national upon attaining the age of twenty-one years, is subject to 
impairment in at least two particulars. 

1. By the Minor’s Abandonment of Residence in the United States. Under 
this classification occur the instances of minors whose residence in the United 
States is interrupted by a renewal of foreign domicile, with later return to the 
United States after majority. In cases where the parent became naturalized 


* Great Britain, Portugal, Belgium, Norway, Sweden, Denmark, Bulgaria, and Czecho- 
slovakia, to which should be added Germany, Austria, and Hungary, by reason of their en- 
forced recognition of American naturalization of their nationals in the treaties of Versailles, 
St. Germain, and Trianon, respectively. 

* Moore, Dig., III, 532; For. Rel., 1892, 189; For. Rel., 1907, I, 516. 

® Borchard, op. cit., 542; Hyde, Int. Law (1922), I, 665. 
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subsequent to the first residence of the child, it appears that the child cannot 
validly claim derivative citizenship. This follows from the clear require- 
ment of statute that the citizenship of such minor child shall begin at the 
time such minor begins to reside permanently in the United States. The fact 
that a minor, during minority, had resided in the United States, was ineffective 
to bestow American nationality through the father’s naturalization after the 
minor’s resumption of a foreign domicile, although the parent’s naturalization 
occurred during the child’s minority, when the son renewed American residence 
sixteen years later, after majority. Nor could the continuing domicile of the 
father in this country be imputed to the child. U.S. ez rel. Betty v. Day 
(C.C. A. N. Y. 1928), 23 F. (2d), 489.58 

2. By the Parent’s Loss of American Nationality, or Revocation of his 
Naturalization. The parent’s American nationality, acquired by naturali- 
zation, may be lost through voluntary expatriation.5” Cancellation of the 
certificate of citizenship for fraud or illegality in the procurement thereof, 
or for foreign residence, as provided in Section 15, Act of June 29, 1906, is 
founded in a judicial finding that the person to whom the certificate was 
issued was never an American citizen.5* This provision for cancellation does 
not define the status of such naturalized citizen’s minor children or wife, who 
may have been entitled originally to claim derivative citizenship through the 
canceled naturalization. While there has been expression of opinion by the 
Supreme Court that a grant of citizenship is analogous to a Federal land grant, 
wherein rights accrued thereunder may be enforceable despite the original in- 
validity of the grant, Attorney General Mitchell was of the opinion that “the 
analogy does not extend so far as to afford to a wife or child of an alien who 
had fraudulently obtained naturalization papers the same protection which 
equity has given to bona fide purchasers of land for which Federal grants had 
been fraudulently obtained.” »® 

This view was expressed in the case of one Pietro Mariani, who left the 
United States for his native country of Italy shortly after his naturalization 
here in 1919. He was married in Italy in 1921, and a child was born of this 
union in 1923. Due to his long absence from the United States, beginning 
within less than five years from the date of his naturalization, he was subject 
to the presumption that his naturalization had been abandoned, under the 
terms of Section 15, Act of June 29, 1906, as noted above, and on that ground 
his naturalization was canceled by decree of court in 1925. Thereafter, Mari- 
ani returned to the United States, his family remaining in Italy. Later, upon 
the application of his wife and minor child for immigration visas the Depart- 
ment of Labor entered a refusal on the ground that applicants were citizens by 


% Writ of certiorari denied, (1928) 48 S. Ct. 560, 277 U.S. 598, 72 L. Ed. 1007. 


57 Note 48, supra. 
58 Rosenberg v. U. 8S. (C. C. A., 3d Circuit, 1932), 60 F. (2d), 475. Certiorari denied, 


287 U. 8. 645. 
5® Citizenship of Wife and Minor Child of Pietro Mariani, July 16, 1931, 36 Op. Atty. 


Gen. 446. 
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virtue of Sections 1994, and 1993, Revised Statutes, respectively.°° The 
State Department, in declining to issue passports, held that by reason of the 
cancellation of Mariani’s certificate of citizenship, his wife and child were 
not to be regarded as citizens of the United States. The latter position re- 
ceived the endorsement of the Attorney General. 

While this decision involves the application of Section 1993, Revised 
Statutes, relating to the citizenship of children born abroad of citizens, as 
distinguished from Section 2172, R. S., and Section 5, Act of March 2, 
1907, relating to alien-born minors whose parents are naturalized, it is strongly 
determinative of the view that in the latter case, as well as in the former, 
the cancellation of the father’s citizenship will divest all claimants of 
any citizenship rights which may have accrued originally thereunder. 
This is the rule now enforced by the Department of Labor, and the State 
Department.*! 

The District Court for New Jersey in a recent opinion, U.S. ex rel. Gaudelli 
v. Maxwell (1932), 60 F. (2d), 655, indicated, without deciding, that the lack 
of formal cancellation of the father’s naturalization, where it appeared he had 
“forfeited” his citizenship prior to the minor’s entry into the United States by 
long residence abroad, would not justify a valid claim of derived citizenship 
by the minor through such naturalization. A corresponding view that the 
cancellation of a husband’s naturalization would defeat the claim of his wife 
to have acquired American nationality, is material to the decision of the Cir- 
cuit Court of Appeals, Third Circuit, (1932), in Rosenberg v. U. S., supra.® 
This conclusion would seem to imply a similar disposition of the claim of a 
minor thereunder. 

The question has been raised whether considerations of equity would en- 
force a different rule where the cancellation of the parent’s citizenship is 
entered long after the child claiming thereunder has attained majority, to 
whom rights and privileges as a citizen may have accrued through recognition 
of such claim. The administrative view of the Department of Labor holds, 
in the absence of any statute expressly reserving citizenship to the derivative 
claimant, that the latter’s claim to citizenship is defeated by the cancellation 
of the parent’s naturalization, regardless of the lapse of time, or the length of 
exercise of such rights. This may be said to follow from the character and 
effect of the cancellation authorized by law. This proceeding, as defined by 
the Supreme Court, “does not make any act fraudulent or illegal that was 


* For Sec. 1994, R. S., note 27, supra; Sec. 1993, R. S., note 2, supra. 

61 “When a naturalization certificate has been canceled under the provisions of Section 15, 
Act of June 29, 1906, the person who procured it, and his wife and child claiming through 
him, must be regarded as never having acquired citizenship of the United States. This is 
true even though the wife and child are not parties to the cancellation suit.” State Dept., 
Memo., Sept. 22, 1931. 

* “The certificate of naturalization was simply a paper fraud and conferred at the time of 
its grant no rights whatever upon Louis Rosenberg. . . . To allege that Mrs. Rosenberg 
was ever an American citizen is to fly in the face of the fact that she never could have been an 
American citizen, because she was not the wife of a naturalized man.” 
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honest and legal when done, imposes no penalties, and at most provides for the 
annulment, by appropriate judicial proceedings, of merely colorable letters of 
citizenship, to which their possessors never were lawfully entitled.” ** Thus, 
if the certificate of citizenship of the parent is cancelled, it must be regarded 
as a nullity, and void ab initio.** 

In this connection, it is material to observe that even in the case of a native- 
born minor, whose father abandoned his American naturalization by return to 
his native state, thereby regaining Norwegian nationality, the Attorney Gen- 
eral ruled that the American citizenship of the child, which had attached at 
birth, was defeasible during the latter’s minority, and had been divested by 
reason of the child’s residence with her parents in Norway from 1919 to 1929, 
between the ages of eight and eighteen years, in view of the fact that by the 
municipal law of Norway she was entitled under the facts to claim Norwegian 
citizenship. This issue arose upon the application of the minor in 1931 for an 
American passport, for the purpose of visiting her parents, after two years’ 
residence in the United States. The Attorney General concluded that con- 
siderations of comity required this country’s observance of the law of Nor- 
way regarding derivative citizenship, in view of our similar law in that 
regard.® 

If native citizenship may thus be lost through the parent’s loss of 
nationality, it appears that an acquired nationality, affixed derivatively 
through the parent’s naturalization, is not entitled to a more permanent 
character. 


Derivative Citizenship of Alien-Born Women Married Before 
September 22, 1922 


Although the Act of March 2, 1929, provides for the issuance of certificates 
of derivative citizenship to qualified persons, over the age of twenty-one years, 
who may have derived United States’ citizenship “through a husband,” such 
derivative rights must have accrued prior to September 22, 1922. This fol- 
lows from the fact that Section 6 of the Act of September 22, 1922, repealed 
Section 1994, Revised Statutes, which had provided that “any woman who is 
now or may hereafter be married to a citizen of the United States, and who 


6 Luria v. U. S. (1913), 34 S. Ct. 10, 231 U. S. 9, 58 L. Ed. 101. 

64 36 Op. Atty. Gen. 446, note 59, supra. That, in spite of this view of the purpose and 
effect of a decree of cancellation, minors may retain rights of derivative citizenship, notwith- 
standing the cancellation of the parent’s naturalization, has been suggested in the Federal 
jurisdiction. Where cancellation was sought by reason of foreign residence, Judge Bourquin, 
District Court of Washington, speaking of the character of the naturalization grant, stated: 
“Valid in its inception, its termination thereafter does not invalidate its origin, and under it 
rights accrue, which ought not to be, as they cannot be, impaired by annulment of the 
grant.” U.S. v. Eliasen (D. C. Wash. 1926), 11 F. (2d), 785. 

6 Citizenship of Ingrid Therese Tobiassen, June 1, 1932, 36 Op. Atty. Gen. 535. To the 
same effect, that a native-born minor’s citizenship is defeasible through the act of the parent: 
Ostby v. Salmon (1929), 225 N. W. 158, 177 Minn. 289. 
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might herself be lawfully naturalized, shall be deemed a citizen.” ®* This 
policy of the law was first announced in the Act of February 10, 1855, and 
reénacted as above on August 9, 1888. 

The application of this enactment has presented few difficulties. The Su- 
preme Court early held that “whenever a woman, who under previous acts 
might be naturalized, is in a state of marriage to a citizen, whether his citizen- 
ship existed at the passage of the act, or subsequently, or before or after the 
marriage, she became, by that fact, a citizen.” Kelly v. Owen (1868), 7 Wall. 
496, 19 L. Ed. 283. 

A review of cases arising under this provision was presented in a discussion 
of “Citizenship of Women in the United States.” ®* The principal unsettled 
point arises in regard to the status of alien women married abroad to American 
citizens, before September 22, 1922, as to whether American nationality is de- 
rived by the wife prior to her actual residence in the United States. However, 
in the issuance of derivative certificates to qualified married women, this ques- 
tion, as a practical matter, is not confronted, since the claimant must be in 
the United States at the time of the delivery of such certificate. 

It is to be noted that under the above provision a native-born woman, who 
may have lost citizenship by marriage to an alien after March 2, 1907, and 
before September 22, 1922, would regain American nationality through her 
husband’s naturalization prior to the date last mentioned. It is the view of 
the Department of Labor that such regained nationality properly may be evi- 
denced by a certificate of derivative citizenship, as an instance of citizenship 
derived “through a husband.” 


6 Note 27, supra. 
6? Printed in this JouRNAL, Vol. 26 (1932), p. 712. 


THE FACTOR CASE AND DOUBLE CRIMINALITY IN 
EXTRADITION 


By Mantey O. Hupson 
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The recent decision of the Supreme Court of the United States in Factor v. 
Laubenheimer and Haggard! has broken new ground with reference to the 
interpretation of the extradition treaties between the United States and Great 
Britain, and it seems to deserve special consideration as a contribution to the 
law of extradition. Factor’s extradition was requested by Great Britain 
on a charge of receiving certain sums of money, aggregating £458,500, known 
to have been fraudulently obtained.2, On the complaint of a British consul, 
Factor was taken into custody in Illinois, and a United States Commissioner 
in Illinois issued a warrant for his commitment pending surrender. On a re- 
turn to a writ of habeas corpus,‘ the District Court for the Northern District 
of Illinois ordered his discharge from custody, but this order was reversed by 


1 (1933) 290 U. S. 276, 54S. Ct. 191; this JourNat, Vol. 28 (1934), p. 149. The case was 
first argued on April 18, 1933. On May 29, 1933, it was assigned for reargument ‘‘upon all 
questions involved, including the question whether the offense charged is an extraditable 
offense under the treaty of 1889, even if the offense does not constitute a crime under the 
law of the State of Illinois or under any acts of Congress’’; and counsel’s attention was 
‘directed to the interpretation placed upon Article X of the treaty of 1842 by the Secretary 
of State of the United States, John C. Calhoun, shortly after the ratification of the treaty” 
and to other available diplomatic correspondence. 289 U. 8. 713. 

2 No issue was involved as to the nationality of Factor, who was born in England. The 
American-British treaties apply to the surrender of nationals. 

3 The circumstances may be thought to have made Factor’s surrender desirable. One of 
his associates had already been surrendered from New York, Klein v. Mulligan (1931), 1 Fed. 
Supp. 635, (1931) 50 F. (2d) 687, and his conviction in England had been upheld. Rex ». 
Klein (1932), 23 Cr. App. R. 185. Another associate had been committed in Pennsylvania, 
and extradition was waived while appeal was pending. Geen v. Fetters (1932), 1 Fed. 
Supp. 637. In this latter case the court said: ‘‘the question of whether the offense to be 
extraditable must be an offense under the laws of the asylum state, we leave where the 
cited cases leave it” (p. 639); receiving money known to have been fraudulently obtained 
was said to be a crime by the law of Pennsylvania “‘quite as nearly as the law of Illinois” 
applied in Kelly v. Griffin (1916), 241 U. S. 6. 

It is very difficult to see why the Factor Case was handled as it was handled by the 
requesting authorities. The brief for the respondent on reargument stated that the case 
against Factor “for receiving can be made only by showing him to have been a party to the 
fraud by which the Broad Street Press, Ltd., obtained the money.” If this be true, an act 
might have been charged which would clearly have been criminal in Illinois. A refusal of ex- 
tradition on the charge made would not have precluded a later request on another charge. 

4 The return on the writ was defended both by the United States marshal, Laubenheimer, 
and by Godfrey Haggard, His Britannic Majesty’s Consul General. 
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the Circuit Court of Appeals. Both the District Court and the Circuit Court 
of Appeals seem to have regarded extradition as possible only if the offense 
charged was a crime both by the law of Great Britain and by the law of 
Illinois; the District Court held that receiving money known to have been 
fraudulently obtained was not a crime by the law of Illinois, but a majority 
of the Circuit Court of Appeals, relying chiefly on Kelly v. Griffin,® took the 
contrary view. On certiorari, the Supreme Court held that the offense 
charged was an extraditable crime even if it is not punishable by the 
law of Illinois, the opinion being written by Justice Stone. Justice Butler 
was joined in a vigorous dissenting opinion by Justices Brandeis and 
Roberts. 


AMERICAN-BRITISH TREATIES OF EXTRADITION 


A provision for mutual extradition by the United States and Great Britain 
was first included in Article 27 of the Jay Treaty of 1794, which ceased to be 
in force in 1807. It applied to persons charged with murder or forgery, who 
were to be “delivered up” only “on such evidence of criminality as, according 
to the laws of the place” of asylum would justify apprehension and commit- 
ment for trial if the offense had there been committed. Article 10 of the 
Webster-Ashburton Treaty of August 9, 1842, provided for extradition on the 
same condition as to evidence of criminality, for murder, piracy, arson, rob- 
bery, forgery or the utterance of forged paper. This provision remains in 
force down to the present time, though with a limited application if the treaty 
of December 22, 1931, be in force, and it has served as the stock upon which 
numerous later provisions have been grafted. 

By a convention of July 12, 1889, the provisions of the treaty of 1842 were 
made applicable to a list of ten additional classes of crimes, the third of 
which, applying to the Factor Case, was “embezzlement; larceny; receiving 
any money, valuable security, or other property, knowing the same to have 
been embezzled, stolen or fraudulently obtained.” By supplementary con- 
ventions of December 13, 1900, April 12, 1905, May 15, 1922,7 and January 8, 
1925,8 the treaty of 1842 was made applicable to additional lists of crimes. 
On December 22, 1931, representatives of the United States and of His Bri- 
tannic Majesty, the latter acting “for Great Britain and Northern Ireland,” 


5 (1932) 61 F. (2d) 626. 

§ (1916) 241 U.S.6. In this case the Supreme Court said that receiving money known to 
have been fraudulently obtained was a crime in Illinois, but it is to be noted that the alleged 
fraud was against a government. 

7U. 8. Treaty Series No. 666; 42 Stat. 2224. Art. 2 of this convention provides that its 
operation is ‘“‘confined to cases in which the offences mentioned . . . having been com- 
mitted in the United States or in the Dominion of Canada, the person charged with the 
offense is found in the Dominion of Canada or in the United States respectively.” 

®U. S. Treaty Series No. 719; 44 Stat. 2100. Art. 2 of this convention is identical with 
Art. 2 of the 1922 convention. It is to be noted, however, that the 1925 convention, unlike 
the 1922 convention, was entered into by His Britannic Majesty only “in respect of the 
Dominion of Canada.” 
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signed a new extradition treaty,® which may not have been brought into force, 
though ratifications were exchanged on August 4, 1932.1° The treaty of 
1931 would altogether supersede the earlier instruments in their application 
to the United Kingdom and certain other British territories, but not neces- 
sarily in their application to the British Dominions and India. For the 
Factor Case, and possibly for future cases interesting the Dominions and 
India, the treaty of 1842, the convention of 1889, and the supplementary con- 
ventions (herein referred to as the “treaties”) are controlling; hence their ap- 
plication is a matter of great interest to the United States, and their interpre- 
tation may be of importance in connection with treaties of the United States 
with other states. 


THE TREATIES IN MUNICIPAL LAW 


The first problem which must be dealt with relates to the position of the 
treaties in the municipal, 7.e., the national, law of the two “countries.” The 
legal effect of the treaties is to place on the parties an obligation to codperate 
in the administration of criminal justice in accordance with their terms. This 
international obligation must be performed by each party in accordance with 


9U. 8. Treaty Series, No. 849; 47 Stat. 2122. 

10 Five days after the exchange of ratifications, the 1931 treaty was proclaimed by the 
President of the United States. The proclamation follows the usual form in stating that the 
treaty is “‘made public, to the end that the same and every article and clause thereof may be 
observed and fulfilled with good faith by the United States of America and the citizens 
thereof.” Art. 18 of the treaty provides that it shall “‘come into force ten days after its 
publication, in conformity with the forms prescribed by the laws of the high contracting 
parties.”” In the United States no form is prescribed by law for the publication of treaties. 
Nor is any form of publication prescribed by the laws of His Britannic Majesty acting “for 
Great Britain and Northern Ireland.” Yet the Extradition Act, 1870, provides for its 
application to a “‘foreign state” with which an arrangement has been made, only if the Act is 
directed to apply to such state by an Order in Council; and the Order in Council must “recite 
or embody the terms of the arrangement.” For this reason, British treaties contain a for- 
mula such as that employed in the 1931 treaty with the United States; strictly the formula 
does not cover the provision in §2 of the Extradition Act, 1870, which envisages the publica- 
tion of an Order in Council containing the text of an arrangement, rather than the publication 
of the arrangement. While nothing remained to be done in the way of publication by the 
United States, the British Order in Council had not been promulgated, lest it might have 
affected the result in the Factor Case. The Supreme Court found it unnecessary to say 
whether the 1931 treaty had come into force. 

A distinction may be drawn between the coming into force of the provisions of a treaty for 
the governments inter se, and the time set by the provisions of the treaty for the performance 
of the obligations undertaken; in this case, the distinction cannot be applied, however, and it 
seems quite clear that the treaty of 1931 had not come into force when the Factor Case was 
decided. The United States is placed in a position where a most important change in the 
municipal law of the United States is wholly dependent on the issuance of a British Order in 
Council. In view of this fact, it would seem that the President’s proclamation ought to have 
been postponed until after the Order in Council had been issued; indeed, the exchange of 
ratifications itself may be thought to have been premature. Future treaties of the United 
States might be drawn to avoid this situation. 

11 See the list of treaties in 290 U. S. 294, note. 
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its own law,!? and it is the practice of the United States and Great Britain 
to enact extradition laws only for implementing extradition treaties; but im- 
portant differences exist in the legislation which enables the government of 
each “country” to carry out its international obligations. 

In the United States, the treaties with Great Britain are to some extent self- 
executing; they have become a part of the law of the land, but legislation im- 
plements their execution. A federal statute of 1848 empowers a magistrate to 
issue a warrant for the apprehension of a person charged “with having com- 
mitted . . . any of the crimes provided for” by a treaty, and if on a hearing 
“he deems the evidence sufficient to sustain the charge under the provisions of 
the proper treaty or convention,” to commit for possible surrender by the 
United States on the warrant of the Secretary of State, who is authorized “to 
order the person so committed” to be surrendered.*8 

In Great Britain, a very different situation exists. The treaties with the 
United States are not self-executing. They fix the obligations of His Britan- 
nic Majesty, but the performance of these obligations by the government of 
any of the various territories of His Majesty is regulated very strictly by mu- 
nicipallaw. An Act of 1843 (6 and 7 Vict., c. 76) made provision for carrying 
the treaty of 1842 into effect, and it was supplemented by the Acts of 1845 
(8 and 9 Vict., c. 120) and 1866 (29 and 30 Vict., ec. 121). In 1870, Parlia- 
ment enacted the Extradition Act, 1870,14 which has since served as the basis 
for extradition by all the governments of British territories except the Gov- 
ernment of the Dominion of Canada. It does not apply ex proprio vigore to 
extradition to “any foreign state,” but it may be applied by an Order in Coun- 
cil to any foreign state with which an “arrangement” has been made. The 
circumstances under which commitment may be made for surrender to a for- 
eign state to which the Act applies by virtue of an Order in Council, are care- 
fully set forth. The action of any British authority with respect to extradi- 
tion is governed not by the provisions of the treaty, but by the provisions of 
the Act and the Orders in Council. In any British court, for example, pro- 
ceedings will turn not on an interpretation of the provisions of a treaty but on 
the interpretation of the provisions of the Act and the Orders in Council un- 
der it.5 Not only is the British Government limited in the performance of 
its treaty obligations by the provisions of the Act, but over a period of sixty 
years it has felt itself precluded, in practice, from entering into arrangements 


2 The question was much discussed in the earlier part of the last century, whether states 
have such an obligation apart from treaty. The view prevailing in the United States is that 
apart from treaty no obligation exists to surrender persons accused of crime, and the United 
States law makes no provision for such surrender. 

8 Act of Aug. 12, 1848. 9 Stat., c. 167, p. 302; Rev. Stat., §5270. 

“The Act of 1870 has frequently been amended, but the amendments not discussed are 
unimportant for present purposes. 

¥ “ Acts of Parliament are the sole source, and at the same time the strict limitation of the 
age function” in extradition. Lord Russell of Killowen in Jn re Arton, [1896] 1 Q. B. 

08, 112. 
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with other states inconsistent with those provisions,!® except in cases where 
additions to the list of crimes have been made by treaty and the Act has 
been amended in consequence. 

The treaty of 1842 with all of its additions applies to Canada, and indeed 
the chief importance of the treaty has been in the relations of the United 
States and Canada.!7 Since 1849 the Canadian law has been independent 
of the British law.18 A Canadian statute of 1849 }® provided for the execu- 
tion of the treaty of 1842, and since 1868 Canada has had a general extra- 
dition law.2° Unlike the British Act of 1870, the Canadian law has provided 
for extradition in accordance with the treaties, but it will be seen that Cana- 
dian courts have read into the Act (or the treaties) the requirement of double 
criminality. 


“EVIDENCE OF CRIMINALITY” 


The treaty of 1842 named “crimes” for which fugitives were to be delivered 
up; and the later conventions listed “additional crimes.” None of these in- 
struments stipulates the various elements of these crimes, and none makes 
general provision as to the particular system of law which is to determine the 
elements of each of the crimes listed. The question arises, therefore, how are 
these elements to be determined? By what law must an act charged have 
been made punishable, have been stamped as a “crime’’? 

The treaty of 1842 repeats the proviso in the Jay Treaty of 1794 that the 
surrender is to take place only “upon such evidence of criminality as, accord- 
ing to the laws of the place where the fugitive or person so charged shall be 
found, would justify his apprehension and commitment for trial if the crime 
or offense had there been committed.”*! Does this refer the question whether 


16 “* At the outset it was apparent that the Act of 1870 was not an act to carry into effect 
treaties and conventions for extradition, as is the United States Act of 1848, but one 
providing a system to which all subsequent treaties of extradition must be adapted, and 
which could be applied to enforce treaties or arrangements made subject to its provisions.” 
Secretary of State (Fish) to Colonel Hoffman, March 31, 1876. U. S. Foreign Rela- 
tions, 1876, p. 216. The British Government considered the Act ‘‘as the embodiment of 
what was the general opinion of all countries on the subject of extradition.” Jd., p. 228. 

17 The United States and Canada have been referred to by Mr. Justice Duff as “having 
three or four thousand miles of common frontier, and affording unexampled opportunities 
for the escape of persons accused of crime from either country to the other.” Re Collins 
11 Brit. Columbia (1905), 436; 10 Can. Criminal Cases, 80, 105. 

18 “The Imperial Act [of 1843] was found impossible of execution in Canada.” 1 Moore, 
Extradition, p. 627. 

19 12 Vict., c. 19. 

20 31 Vict. c. 94. The Canadian Act has been amended and is now included in 1 Revised 
Statutes of Canada, 1927, c. 37, under which extradition may be made possible even where 
there is no treaty or where the crime charged is not covered by an existing treaty. 

*1 This proviso had also been included in Art. 20 of the Treaty of Amiens of March 25, 
1802, between Great Britain, France, Spain and Bavaria. 7 Martens, Recueil, p. 404. 

The United States-Swiss treaty of Nov. 25, 1850, varied the language of the proviso: 
persons were to be delivered up “only when the fact of the commission of the crime shall be 
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the act charged is a crime to the law of the place of asylum? Or is it 
merely a reference to the law of the place of asylum of questions as to the 
nature and the quantum of the evidence upon which a party to the treaty 
should surrender? In the past, it has frequently been stated that the pro- 
vision accomplishes both of these purposes. “Evidence of criminality” has 
sometimes been thought to involve not merely evidence of the commission 
of an act charged, but also establishment of the criminal character of the act 
charged; 2? and doubt on this point has been the source of confusion as to the 
requirement of double criminality. The Supreme Court of the United States 
has given the provision such a construction;?* thus in Collins v. Loisel,?* 
Justice Brandeis stated that “the phrase ‘such evidence of criminality’ as used 
in the treaty [the treaty of 1842] refers to the scope of the evidence or its suf- 
ficiency to block out those elements essential to a conviction.” 25 Now, how- 
ever, the court takes another view and we have the statement in Factor v. 
Laubenheimer that the proviso refers to “the procedure to be followed” and 
“particularly to the quantum of proof,” and it is said that the proviso “in its 
whole scope, deals with procedure.” Thus interpreted, the problem of the 
criminality of acts charged, and of the law which is to determine it, must be 
dealt, with independently of the proviso in the treaty of 1842. 


GENERAL PURPOSES OF THE TREATIES 


What, then, is meant by “murder” in the treaty of 1842, or by receiving 
money known to have been fraudulently obtained in the convention of 1889? 
This would seem to involve, preliminarily, an inquiry into the purposes which 
the treaties are intended to serve, and into the fundamental principles under- 
lying the law of extradition. 

Prior to the nineteenth century states not infrequently agreed upon the 
mutual surrender of fugitives, and in some cases surrender was effected even 
without the existence of treaty obligations. However, the conclusion of ex- 
tradition treaties as they are now known dates from the early part of the 
nineteenth century. It was during the period from 1840 to 1870 that most 
of the states of the western world began to conclude treaties of extradition 


so established as to justify their apprehension and commitment in the country where the 
persons so accused shall be found.” With reference to this treaty, it has been said that the 
word “country,” under our form of government, ‘‘means the special political jurisdiction 
that has cognizance of the crime.”’ Jn re Francois Farez (1870), 7 Blatchford, 345, 357. 

2 See Clarke, Extradition (4th ed., 1903), p. 253. In British-French correspondence in 
1865-66, relating to an attempted denunciation by France of the British-French treaty of 
1843, a proviso almost identical with that in the American-British treaty of 1842 was inter- 
preted to require criminality by the law of the requested state. See Correspondence 
respecting the Extradition Treaty with France, British Parliamentary Papers, July, 1866, 
pp. 5, 12. 

*8 See also In re Smith (1868), 4 Practice Reports (Canada), 215; Re Collins, supra, note 17. 

* (1922) 259 U. S. 304. 

* Cf., Cohn v. Jones (1900), 100 Fed. 639. 
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with other states. This period was marked by the revolutionary changes in 
methods of transportation and communication which made escape by crimi- 
nals easy and which therefore created a general sense of the dangers of crime. 
This led to the conception that there was a common interest of states in the 
suppression of grave crimes imperiling the security of life or property, or, 
as it was sometimes put, in the suppression of crimes against humanity. The 
treaties of extradition of the last century were based in part on this concep- 
tion. Hence they may be said to have had a two-fold object: (1) to pro- 
vide for states’ assistance to each other in the enforcement of their criminal 
law; and (2) to protect a common interest of both states against the dangers 
presented by criminals who could easily operate in the territories of different 
states.2® In complying with a request from another state for the surrender 
of an accused person,”’ a state lends aid to such other state in the enforcement 
of the latter’s criminal law, and at the same time it assumes Jurisdiction to 
the extent of such surrender for the protection of the security of its own people. 
This two-fold purpose of extradition must be kept in mind in fixing the scope 
of the treaties and in placing constructions on their provisions. 

The treaties of the last century tended to follow a uniform pattern, in that 
they listed certain crimes for which extradition was to be granted. This was 
not the only possible course to be followed. They might have described the 
acts on the charge of which surrender was to be made; and the description 
of the acts might have been general, a style now prevailing in extradition 
treaties,** or it might have been quite special. The United States-British 


treaty of 1842 might have provided for the surrender of an accused person 
charged with killing another under certain circumstances. It did not do this. 


26 The Congress of Comparative Law held at The Hague in 1932 declared that extradition 
agreements ought to be inspired by the principle that the surrender of accused persons con- 
stitutes for the requested state an obligation “resulting from the international solidarity in 
the fight against crime.” 

27 This study is limited to the surrender of accused persons, though extradition may also 
apply to persons convicted in the territory of the requesting state. 

28 Numerous recent treaties of extradition make no attempt to list either crimes or acts, 
but merely require the acts charged to be made criminal by the law of both countries; and 
frequently a minimum penalty in both countries is requisite. See, for examples, Germany- 
Czechoslovakia (1923), 23 League of Nations Treaty Series, p. 171; Estonia-Latvia (1923), 
37 id., p. 423; Estonia-Lithuania (1924), 43 id., p. 179; Latvia-Lithuania (1924), 25 zd., p. 
311; Brazil-Paraguay (1922), 53 Journal du Droit International, p. 1146; Finland-Sweden 
(1924), 23 League of Nations Treaty Series, p. 43; Bulgaria-Serbs, Croats & Slovenes (1924), 
26 id., p. 119; Bulgaria-Roumania (1925), 33 id., p. 221; Italy-Czechoslovakia (1926), 55 
id., p. 171; Finland-Norway (1926), 43 id., p. 381; Roumania-Czechoslovakia (1926), 54 id., 
p. 51; Bulgaria-Czechoslovakia (1927), 60 id., p. 169; Czechoslovakia-Latvia (1927), 62 id., 
p. 229; Estonia-Czechoslovakia (1927), 63 id., p. 255; Albania-Serbs, Croats & Slovenes 
(1929), 91 id., p. 81; Bulgaria-Greece (1930), 106 id., p. 443; Spain-Latvia (1930), 113 id., p. 
135; Spain-Czechoslovakia (1930), 121 id., p. 271; Portugal-Czechoslovakia (1930), 124 id., 
p. 7; Estonia-Norway (1930), 106 id., p. 147; Italy-Turkey (1926), 58 Journal du Droit In- 
ternational, p. 811; Finland-Italy (1930), 111 League of Nations Treaty Series, p. 295; Latvia- 
Sweden (1930), 110 id., p. 139; Hungary-Serbs, Croats & Slovenes (1930), 104 id., p. 151; 
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Instead it listed the crime of murder and other crimes. Whatever be the 
crime listed in the treaty, it is clearly necessary therefore to refer to some 
system of criminal law for its definition. The terms employed in the treaties 
to describe the crimes for which extradition is to be granted are not employed 
in a popular sense. Nor does international law afford any definition of their 
content; there is no international law to which resort may be had for deter- 
mining what is the meaning of “murder” as that term was employed in the 
treaty of 1842. Hence “murder” must mean causing the death of a human 
being in such a way that the act is made punishable by the law of one or more 
states. In some way, the term must be related to the law of one or of both 
of the parties to the treaties. 


CRIMINALITY IN THE REQUESTING STATE 


In the simple situation where choice is to be made between (1) a single law 
of the requesting state, (2) a single law of the requested state, and (3) both 
of these, considerations can be advanced for each of the possible choices. As 
the surrender of an accused person is made only in order that he may be tried 
for an offense, it is essential that the act charged should be made criminal 
by the law of the requesting state. This is true even though the treaties do 
not expressly so provide. The surrender is usually stipulated for in the trea- 
ties only if the offense charged was “committed within the jurisdiction” of 
the requesting state. After the surrender, the requesting state is usually 
limited to a trial of the accused person for the offense or offenses for which 
he has been surrendered; and it would be a futile performance to surrender 
the accused on a charge which did not constitute a crime by the law of the 
requesting state. Throughout the modern history of extradition the require- 
ment has been held to exist that the acts charged must have been made punish- 
able by the law of the requesting state.?® 

It is a different question, however, whether evidence as to the law of the 
requesting state must be offered to the requested state. Good faith on the 
part of the requesting state would seem to require that it should not seek the 
surrender of a person for trial charging an act which is not made criminal by 
its own law,®° and there has been some disposition to say that evidence does 
not need to be produced to show that the act charged is made criminal by the 
law of the requesting state. Yet the requested state may very properly de- 
mand the production of such evidence.*4 The United States statute of 1848 


Spain-Bulgaria (1931), 114 id., p. 41; Bulgaria-Turkey (1931), 122 id., p. 17; Italy-Serbs, 
Croats & Slovenes (1922), 128 id., p. 221; Lithuania-Czechoslovakia (1931), 126 id., p. 261. 

*® This view seems to have been taken by the Netherland Government in its refusal to sur- 
render the former German Emperor in 1919. 

*° The good faith of the requesting state cannot be questioned by a court. Jn re Arton, 
[1896] 1 Q. B. 108, at p. 115; State of Washington v. Fletcher, [1926] 3 D. L. R. 426. 

» Travers states this as a “right” of the requested state. 4 Travers, Droit Pénal Inter- 
national, §2146 IT. 
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seems to have assumed “an original warrant” issued by the requesting state; °? 
and the British Extradition Act of 1870 mentions (§10) “the foreign warrant 
authorizing the arrest of such criminal.” Such a warrant would not neces- 
sarily indicate the criminality of the act charged under the law of the re- 
questing state. However, in Ex parte Worms,®* where an accused person in 
Quebec was wanted in Pennsylvania for forgery, the Court of Queen’s Bench 
thought that when “the proper authorities in the country where the offense 
was committed have declared by the issue of a warrant for the apprehension 
of the offender that the acts complained of constituted the crime,” no further 
inquiry was necessary. In Re Murphy,*4 the Ontario Court of Appeal was 
equally divided on the question whether it was necessary to produce evidence 
to show that forgery was a crime by the law of Illinois where the prisoner 
was wanted. Later Canadian cases leave no doubt as to the rule that the 
law of the requesting state must be proved in the Canadian courts.*> Of 
course it may be difficult for the authorities of the requested state to know 
the law of the requesting state, and for this reason it may be urged that the 
law of the requested state should furnish the primary, if not the only, test of 
the criminality of the act charged.*® Yet it is inconceivable that the law of 
the requested state should afford the test of criminality without an assump- 
tion that the requesting state is asking in good faith for the surrender of the 
accused to be tried for an offense made punishable by its law. 


CRIMINALITY IN THE REQUESTED STATE 


If the act charged for which surrender is sought must have been made crimi- 
nal by the law of the requesting state, the question then arises whether it 
must also have been made criminal by the law of the requested state, whether 
a “double criminality” must exist.37 Here the moral sense of the commu- 
nity in which an accused person has taken refuge must be taken into account, 
and it must be noted that throughout the nineteenth century, perhaps more 


32 See In re Cortes (1890), 42 Fed. 47. 

33 (1876) 22 Lower Canada Jurist, 109, 112. 

* (1895) 22 Ontario Appeal Reports, 386. 

% State of Utah v. Jones (1925), 44 Can. Criminal Cases, 355; State of Washington ». 
Fletcher, [1926] 3 D. L. R. 426; Re Wagner, [1928] 4 D. L. R. 615. But see Re Deering 
(1915), 24 D. L. R. 818; Re Clark, [1929] 3 D. L. R. 737. 

% A British Royal Commission may be thought to have taken this position in 1878: 
“If it be asked how it is to be ascertained that the offense charged is known and recognized 
as an offense, the answer is that our own law will afford a sufficient test, being abundantly 
comprehensive as to offenses against person and property. . . The English magistrate can- 
not be expected to know or interpret the foreign law. It is not desirable that he should be 
required to do more than to see that the facts proved constitute prima facie an offense which 
would have been within judicial cognizance if done within this country.’ British Parlia- 
mentary Papers, C. 2039, p.8. Yet it is not clear that the commission envisaged extradition 
for offenses not punishable by the law of the requesting state. 

37 In inter-state rendition effected under the Constitution of the United States, the act 
charged may not be required to have been made criminal by the law of the state of asylum. 
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in the nineteenth than in the twentieth century, great emphasis was placed in 
many western countries on the hospitality afforded to refugees from other 
lands.38 The surrender of a person for trial in another country for an act not 
condemned in the country of asylum might prove to be a shock to the people 
of the latter country, especially if the accused person were a national of the 
requested state. If the surrender be regarded merely as an act of assistance 
to the requesting state, it might be limited by the test of criminality in the 
law of the requested state; if it be regarded also as an act of jurisdiction, that 
limit becomes imperative. It was for this reason that in many treaties and 
in many national extradition laws safeguards were erected for the protection 
of fugitives; their surrender was not only limited to the cases covered by 
treaty, but it was also made subject to judicial supervision and a somewhat 
rigorous procedure. Hence although it was stoutly opposed, the view came 
to be commonly expressed that to justify surrender the offense charged should 
be punishable by the law of the requested state. As it was also admitted 
that the offense should be made punishable by the law of the requesting state, 
the principle of “double criminality” came to be generally accepted. 


THE PRINCIPLE OF DOUBLE CRIMINALITY 
Formulations of the requisites for extradition have usually included state- _ 
ments of this principle. Thus in Wright v. Henkel,” the Supreme Court or 


the United States, in a unanimous s opinion by Chief Justice Fuller, stated that 
“the general principle of international law is that in all cases of extradition 


he act done on account of which extradition 1s demanded Must be eorisrdered 
\a crime by both parties” In Colne Loisel,’ again the court said, 


unanimous opinion by Justice Brandeis, “it is true that an offense is ex- 
traditable only if the acts charged are criminal by the laws of both coun- 


88 This attitude of hospitality is deeply embedded in the Anglo-American common law, 
and it led to the refusal by both the United States and Great Britain to surrender without 
treaty. 

% (1903) 190 U. S. 40, 58. 

«© The single decision of a United States court which may be thought to be contra, is In re 
Metzger (1847), 5 N. Y. Legal Observer, 83, 17 Fed. Cas. 232 (No. 9511). Metzger was 
committed for surrender to France under the treaty of 1843 on a charge of forgery (faux) 
which was a crime both by the American (New York) and the French laws, though it seems 
that the evidence did not “establish probable cause of suspicion, that the crime of forgery 
defined by our laws has been committed by the accused.” The question whether the act 
charged should be criminal by the law of the United States (New York) was said to be a con- 
sideration ‘addressed to the political department of the government” over which “the 
judiciary has no immediate control or jurisdiction.” See also In Matter of Metzger (1847), 
5 Howard, 176. Apparently Metzger was not extradited. See 1 Barbour (N. Y.), 248; 
Clarke, Extradition (4th ed. 1903), pp. 57-58. 

“ (1922) 259 U. S. 309, 311. ‘When an extradition treaty uses general names, such as 
‘murder,’ ‘arson,’ and the like, in defining the classes of crimes for which persons may be 
extradited, the question of whether a given offense comes within the treaty must be d2t2r 
mined by the law as it exists in the two countries at the time the extradition is applied for.’ 
Shiras, J., in Cohn v. Jones (1900), 100 Fed. 639, 645. 
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tries.” 42 These statements followed expressions of the same view by the 
leading American writer on the subject; in his treatise published in 1891, 
Mr. John Bassett Moore had said, “It is an accepted principle that the acts 
for which extradition is demanded must constitute an offence according to 
the laws of both countries.” #8 The same view has been taken by English writ- 
ers; thus, Sir Francis Piggott referred to “the cardinal principle applicable to 
all cases that the fugitive’s act . . . must be an offense against the laws of 
both states.’’#4 

The principle of double criminality has found an even wider acceptance. 
It was stated in both American and English treatises on international law 
during the nineteenth century,** and it has been applied by various states.*® 
In 1880, the Institut de Droit International, meeting at Oxford, made a care- 
ful study of the subject. M. Renault reported that “in principle, extradition 
is conceivable only (ne se concoit que) for acts punishable by the legislation 
of the two countries,” and he added: “How can a state lend its assistance for 
the repression of an act which it considers legal, perhaps even as the exercise 
of a natural right?”’4? The resolutions adopted by the Institut included the 
following: #8 “As a rule, it should be required that the acts to which extradi- 
tion applies be punishable by the law of both countries, except in cases where 
by reason of particular institutions or of the geographical situation of the 
country of refuge the actual circumstances constituting the offense cannot ex- 
ist.” 4 Since 1880, this view has been followed by most of the writers on the 
subject,5° and by the courts of many countries,®! and it is the basis of much 


«2 After surrender and conviction, the question of criminality by the law of the requested 
state cannot be raised. Cohn v. Jones, supra, note 41. 

481 Moore, Extradition (1891), pp. 112--113. See also, p. 106 note. But see Hawley, 
International Extradition (1893), p. 6 ff. j 

“ Piggott, Extradition (1910), p. 228. Other English treatises on extradition take the 
view that double criminality is required. See Biron & Chalmers, Extradition (1903), p. 11. 

45 In 1854, Phillimore stated it as a “‘cireumstance to be observed’’ in all cases of extradi- 
tion “that the act done . . . must be considered as a crime by both states.” 1 Phillimore, 
International Law, p. 413; (2d ed.), p. 443; (8d ed.), p. 521. The principle that “the act 
done must be such as is regarded as a crime by both states” was thought by Pomeroy to 
apply whether extradition was under a treaty or not. Pomeroy, International Law (1886), 
pp. 237, 238. 

6 See, e.g., Bruns, Fontes Juris Gentium, Series B, Sec. I, Vol. I, p. 453. 

47 Annuaire de l'Institut de Droit International, 1881-82, p. 81. 

48 Jd., p. 128; translation from Scott, Resolutions of the Institute of International Law 
(1916), p. 43. 

49 The exception was due to the situation of a land-locked state which might be asked to 
surrender a person for such a crime as piracy. 

5° The requirement of criminality in the law of the requested state is said by Travers to be 
“excessive,” but he admits that his is not the traditional view and he cites both legislation 
and jurisprudence which take the traditional view. 4 Travers, op. cit., p. 655 ff. St. 
Aubin makes the following statement: ‘International practice and the majority of the au- 
thors admit as necessary the existence of a double incrimination.” St. Aubin, l’Eztradition 
et le Droit Extraditionel (1931), pp. 681, 682. 

51 See 4 Travers, op. cit., p. 658 ff. 
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national legislation.®2 In 1903, the German Reichsgericht declared that “ac- 
cording to rules of international law it must be recognized as a governing 
principle that the extradition of a person and his prosecution following extra- 
dition presupposes an act punishable under the legislation of both states in 
question.”’>3 The conclusion of Professor Diena would seem to be entirely 
justified: “Certain conventions,” he says, “stipulate expressly that ‘extradi- 
tion may take place only when the act charged is punishable according to the 
legislation of the two contracting countries.’ Such a clause is only a conse- 
cration of the international legal rule that an act which may serve as a basis 
of a procedure of extradition ought to be considered an infraction as well by 
the law of the requiring state as by that of the state of refuge.” 4 

The general requirement of double criminality has now commanded an al- 
most universal acceptance, and current treaties on extradition, very frequently 
dispensing with lists of offenses, restrict surrender to those cases where 
the act charged is punishable by the law of both the requesting and the re- 
quested state.5> Of course this does not mean that there must be an exact 
identity of the offense named in the two systems of law; it means merely that 
the act charged must fall within the proscription of the two systems of crimi- 
nallaw. The principle of double criminality may therefore be said to be an 
underlying principle with reference to which treaties of extradition ought to 
be interpreted, and with reference to which the performance of treaty obliga- 
tions ought to be judged. 


Yet tl iple d 
d two tates are competent to depart frc from it in entering into ar- 


mee oo with an “act which is is made criminal only by the law of the 


% F.g., the French law of March 10, 1927. Duvergier, Collection des Lois, Vol. 27 (1927), 
p. 129. 53 Bruns, Fontes Juris Gentium, A, 2, Vol. 1, pp. 91, 423. 

Diena, Etude sur l’ Extradition (1905), p. 18. 

% The treaty of July 12, 1930, between the United States and Germany, provides for 
the surrender of persons for listed ‘‘crimes or offenses, but only if they are punishable as 
crimes or offenses by the laws of both countries applicable to the case.”” U.S. Treaty Series, 
No. 836. See also Art. 1 of the Montevideo Convention of Dec. 26, 1933, in Final Act of 
the Seventh International Conference of American States (prov. ed.), p. 153, and this 
JOURNAL, Supplement, p. 65. 

The project for an Extradition Convention, drawn up by the International Commission 
of Jurists at Rio de Janeiro in 1912, states the necessity of double criminality. U.S. For- 
eign Relations, 1912, p. 37; this JourNnat, Supp., Vol. 20 (1926), p. 331. The requirement is 
also embodied in the Central American Convention of Feb. 7, 1923, 2 Hudson, International 
Iegislation, p. 955, and in Art. 353 of the Bustamante Code annexed to the Havana Conven- 
tion of Feb. 20, 1928, 4 id., p. 2331. Ina recent “model draft of an extradition treaty,” 
drawn up by a subcommission of the International Penal and Prison Commission, extradition 
is limited to acts “punishable by the law of both states,” except where the laws of the re- 
quested state “do not provide for that act merely on account of special external circum- 
stances.” Recueil des Documents en Matiére Pénale et Pénitentiaire (1932), I, p. 478. Reso- 
lutions of the International Congress of Comparative Law of 1932 also affirm the principle of 
double criminality. See also supra, note 28. 
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requesting state; °¢ it might even provide for the surrender if the act is made 
criminal only by the law of the requested state, though this would be very 
peculiar, indeed. Certainly, however, one must lean toward finding that the 
principle of double criminality has not been departed frem, and if a treaty is _ 
sant as to the law applicable, that principle should govern." It is in this 


spirit then that the treaties between the United Sta es and Great Britain 
should be approached.** 


THE LAW OF FEDERAL STATES 


At the threshold of any inquiry into the treaty relations of the United 
States and Great Britain, in so far as extradition is concerned, one is con- 
fronted with the fact that neither in the territories of the United States nor 
in the territories of His Britannic Majesty °° does a single system of criminal 
law prevail, and that the administration of criminal law is not unified in the 
territories of either the United States or His Britannic Majesty. How then 
is the principle of double criminality to be applied in such territories? In 
the territories of the United States to which the treaties apply, we have forty- 
eight states, Alaska, Porto Rico, Hawaii and other jurisdictions, each with its 
own criminal law and its own administration of criminal law. The United 
States, as such, has but a limited criminal law and it deals for the most part 
with offenses not covered by the treaties; this was true in 1842 and in 1889, 
and it is true today. A similar situation presents itself in the territories of 
His Britannic Majesty to which the treaties apply. The criminal law in some 
of these territories is not that of the United Kingdom of Great Britain and 


5 Where a treaty with Switzerland required extradition only for crimes ‘“‘subject to in- 
famous punishment,” it was held in Jn re Francois Farez, supra, note 21, that this referred 
to punishment under the laws of the requesting state. See also 4 Moore’s Digest of Inter- 
national Law, p. 277. 

57 Like other treaties, an extradition treaty must be interpreted in the light of a back- 
ground of international law. Territorial Jurisdiction of the Oder River Commission, Pub- 
lications of the Permanent Court of International Justice, Series A, No. 23, p. 26. This was 
admitted by the United States Supreme Court in U. S. v. Rauscher (1886), 119 U. S. 407, 
where, on the question of trial of an accused person for a crime other than that for which he 
had been surrendered, it was said that the treaty of 1842 “did not intend to depart in this 
respect from the recognized public law which had prevailed in the absence of treaties.’”’ It 
is to be noted, also, that prior to the addition made in 1889 the treaty of 1842 did not except 
political offenses; yet such an exception should have been read into the treaty. This view 
was taken by both the United States and Great Britain. 

58 In the United States, the President doubtless has power to provide by treaty for the sur- 
render of persons charged with acts which are not made criminal by federal law or by the 
law of any of the states of the Union; but in view of the nature and purposes of extradition, 
one would hesitate to place that construction on a treaty if the stipulation were not most 
explicit. 

5® The parties to the treaty of 1842 and the convention of 1889 were the United States of 
America and Her Britannic Majesty. The later conventions are between the President 
and His Britannic Majesty; in the 1925 convention His Majesty acted only ‘‘in respect of 
the Dominion of Canada.” 
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Northern Ireland, nor is its administration subject to the control of the Gov- 
ernment of the United Kingdom; and since the Statute of Westminster, 1931, 
even the legislative power in criminal matters has been or may be distrib- 
uted.©° British India, for example, has had its own Penal Code since 1860. 
The Governments of the Dominions have charge of the administration each 
of its own criminal law, and from the courts of some of the Dominions no 
appeal may be taken to the Judicial Committee of the Privy Council. The 
Dominion of Canada, with which the United States has most often been in- 
volved in extradition cases, possesses its own criminal law,*! and since 1849 
it has had its own statutes for giving effect to the treaties between the United 
States and His Britannic Majesty by which Canada is bound. 

The application of the principle of double criminality, as between the 
United States and Great Britain, is therefore complicated by the political 
composition of the two federations.®. If a question arises as to the law of 
either the requesting or the requested state, which of numerous systems of 
law must be consulted? If it be admitted that the act charged must have 
been made criminal by the law of the requesting state, it would seem to be 
important, on general principles, apart from their application in particular 
treaties, that this should be the law prevailing in that part of the territories 
of the requesting state in which the accused will be tried if surrendered. 
Hence, if the surrender of a person for trial in Canada is sought, it is the law 
of Canada and not that of the United Kingdom of Great Britain and Northern 
Ireland which should be referred to as making the act charged criminal by 
the law of the requesting state. Conversely, if the United States seeks the 
surrender of a person by Great Britain or by Canada for trial in Illinois, the 
act charged must have been made criminal by the law of Illinois. A long 
course of action by the governments and a fairly consistent course of decision 
by American and British courts are to this effect. Thus in Re Collins,** where 
an accused person was wanted for trial in California, Mr. Justice Duff 
said: “The demanding country is strictly the United States, but ... in 
this case the demanding country is California, and when I say that the 
imputed crime must be a crime in accordance with the law of the demanding 


6° See Hudson, Notes on the Statute of Westminster, 1931, 46 Harvard Law Review (1932) 
p. 261. 

* Though the Dominion of Canada itself has a federal composition, the criminal law is 
uniform throughout the Dominion, its administration being (in part at least) in the hands of 
the provincial authorities. 

* A similar problem arises in various European states, which, if not strictly federal states, 
have nevertheless different systems of criminal law in different parts of their territories. 
Hence, statements of the principle of double nationality made in treaties include not in- 
frequently a specification as to the law of the particular part of the national territory which 
may be involved. See various treaties to which Czechoslovakia is a party, in 54 League of 
Nations Treaty Series, p. 51; 60 id., p. 169; 62 id., p. 229. See also the French-Polish treaty 
of Dec. 30, 1925, 95 id., p. 217. 

“ Supra, note 17. In this case, the California law was analyzed at length. Acc., In re 
O’Connor, [1928] 1 W. W. R. 65. 
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country, I mean that the imputed crime must be a crime under the law of 
California.” 

Nor should extradition be refused in the two cases put because the act, 
though made criminal in the territory of the requesting state in which the 
accused is wanted for trial, is not made criminal in all of the territories of the 
requesting state. The dicta to the opposite effect in the famous case of In re 
Windsor * have not met with general approval. The surrender of Windsor 
was sought by the United States for trial in New York for forgery. A New 
York statute made certain kinds of fraud “forgery in the third degree.” On 
habeas corpus, Chief Justice Cockburn applied the principle of double crimi- 
nality, but held that the act charged did not amount to “forgery” by English 
law, and “there being nothing to show the contrary,” he assumed the law of 
the United States to be the same. He added: “What was done in this case 
would therefore no more be a forgery in America than here; and it is only by 
an Act of the local legislature of New York that it is made one.” Black- 
burn, J., went even further, saying that “forgery” in the treaty of 1842 should 
“be understood to mean only crimes recognized throughout the United States 
and in England as being in the nature of forgery.” As the act charged was 
not forgery by the law of England, the prisoner was properly discharged and 
these statements were obiter. The United States Supreme Court referred to 
this decision in Wright v. Henkel,® and said that “so far as the conclu- 
sion is expressed by the eminent judges who united in that decision, that 
the treaty [of 1842] did not comprise offences made such only by the legis- 
lation of particular states of the United States, it does not receive our 
assent.” 

Similarly, if it be admitted that the act charged must have been made crimi- 
nal by the law of the requested state, it would seem to be important, on gen- 
eral principles apart from their application in particular treaties, that this 
should be the law prevailing in that part of the territories of the requested 
state in which the accused has taken refuge and has been apprehended. It is 
very significant that the United States treaties with Great Britain and with 
certain other countries require the “evidence of criminality” to be such as, 
“according to the laws of the place where the fugitive or person so charged 
shall be found,” would justify apprehension and commitment “if the crime or 
offense had there been committed.” It is also significant that provisions for 
immunity under statutes of limitations are referred, by some of the treaties 
of the United States, to the laws of the requested state, which in the United 
States will generally be the law of the place of asylum. If the surrender of a 
person in Illinois is sought by Canada, it would seem according to general 
principles that in the application of the principle of double criminality, the 
Illinois law should control regardless of the law in other states of the Union. 
Conversely, if the United States seeks the surrender of a person in Canada, 


% (1865) 6 B. & S. 522. 65 (1903) 190 U.S. 40, 61. 
% Comment by Mr. Justice Duff, in Re Collins, supra, note 17, is to the same effect. 
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the law of Canada should furnish a test of criminality, regardless of the laws 
of the United Kingdom, or Australia, or the Irish Free State or India.® 

It is in this sense that the principle of double criminality has been thought 
to be applicable by both American and British courts. 

The clearest case is Wright v. Henkel,®* in which Great Britain sought the 
surrender of Wright on a charge of fraud by a director of a company, under 
the convention of 1889. Here the principle of double criminality was fur- 
nished to the court by the very terms of the convention, which were said to 
embody the “general principle of international law,” for it was expressly 
stated in the convention that the crime of fraud should be “made criminal by 
the law of both countries.” The United States Supreme Court said: ‘We 
rule it now . . . that when by the law of Great Britain, and by the law of the 
state in which the fugitive is found, the fraudulent acts charged to have been 
committed are made criminal, the case comes fairly within the treaty.” It is 
true that in this case the court adverted to the fact that “the statutes of 
several other states agree with that of New York,” but it was the New 
York criminality upon which emphasis was placed, and Wright was not dis- 
charged.®® After this case, there is hardly room for doubt that in applying 
the principle of double criminality set out expressis verbis in a treaty, the law 
of the place of asylum must be referred to; if that principle exists apart from 
express stipulation in a treaty, it should be applied in the same way as where 
it is expressly stipulated. This is shown in Collins v. Loisel,’° where the Su- 
preme Court refused to discharge a prisoner in Louisiana who was wanted 
for trial in India on a charge of obtaining money under false pretences. This 
crime had been listed in the convention of 1900, without express reference to 
the principle of double criminality; but that principle was applied in deter- 
mining whether an “extraditable offense” was charged, and in applying it the 
Supreme Court relied on provisions in the Indian Code and in a statute of 
Louisiana without reference to the law of any other British or American 
jurisdiction. Similarly, when the surrender of fugitives in British territo- 
ries has been sought, British courts have applied the principle of double crimi- 
nality by referring to the law of the place of asylum. Since 1870, a court sit- 
ting in any British territory to which the Extradition Act of 1870 applies, 


*’ Thus, in The King v. Stone, Mr. Justice Trenholme said “that we must find all the con- 
ditions in Canada, or that part of Canada where the fugitive is found or apprehended, to 
justify his extradition from Canada, and that we cannot invoke for that purpose other sys- 
tems of laws existing in other parts of the Empire.” (1911) 17 Can. Criminal Cases, 377, 
397. 68 (1903) 190 U.S. 40. Cf., Kelly v. Griffin (1916), 241 U.S. 6. 

In Pettit v. Walshe (1904), 194 U. S. 205, Harlan, J., refused to construe the convention 
of 1889 “as referring to this country as a unit,” and said that “the better construction” was 
that “the required evidence as to the criminality of the charge” was governed by the law of 
the state of asylum. Cf., Benson v. McMahon (1888), 127 U. S. 457. 

70 (1922) 259 U. S. 309. 

"In Bingham »v. Bradley (1916), 241 U. S. 511, 518, where an accused person in Illinois 
was wanted in Canada, the court noted that the acts charged constituted an offense against 
the law of Canada and that of Illinois. 
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must refer to the local law for the test of criminality. If the Canadian law 
does not so provide, the Canadian courts so hold. 

The course followed both by courts of the United States and by British and 
Canadian courts can leave no doubt that where the principle of double crimi- 
nality is to be applied, it is in the law of the place of trial and in the law of the 
place of asylum that the tests of criminality must be found. 


SPECIFIC PROVISIONS IN AMERICAN-BRITISH TREATIES 


So much for the principle of double criminality and its application, apart 
from particular treaties. To what extent does that principle govern the in- 
terpretation and application of the actual treaties between the United States 
and Great Britain? Is its application excluded by their texts? Do the ex- 
press provisions of the treaties show an abandonment of what Chief Justice 
Fuller called “the general principle of international law”? The answer to 
these questions involves a study of the provisions of the treaties in detail. 
Their importance is enhanced because the treaties apply to the surrender 
of nationals as well as of aliens. 

The stock treaty of 1842, on which the later additions have been grafted, 
provides for the surrender of persons “charged with the crime of murder, or 
assault with intent to commit murder, piracy, or arson, or robbery, or forgery, 
or the utterance of forged paper.” Nothing is said as to the law by which 
these crimes are to be defined.** To the treaty of 1842, the convention of 
1889 adds crimes listed in ten classes, as to most of which no reference is made 
to the law which should determine criminality, as follows: 


1. Manslaughter, when voluntary. 

2. Counterfeiting or altering money; uttering or bringing into circula- 
tion counterfeit or altered money. 

3. Embezzlement; larceny; receiving any money, valuable security, or 
other property, knowing the same to have been embezzled, stolen, or 
fraudulently obtained. 

4. Fraud by a bailee, banker, agent, factor, trustee, or director or 
member or officer of any company, made criminal by the laws of both 
countries. 

5. Perjury, or subornation of perjury. 

6. Rape; abduction; child-stealing; kidnapping. 

7. Burglary ; house-breaking or shop-breaking. 

8. Piracy by the law of nations. 

9. Revolt, or conspiracy to revolt by two or more persons on board a 
ship on the high seas, against the authority of the master; wrongfully 
sinking or destroying a vessel at sea, or attempting to do so; assaults on 
board a ship on the high seas, with intent to do grievous bodily harm. 

10. Crimes and offenses against the laws of both countries for the sup- 
pression of slavery and slave-trading. 

Extradition is also to take place for participation in any of the crimes 


72 “Without doubt the treaty contemplated only such acts as were, in 1842, held in the 
two countries to constitute the offense specified.” Seymour, J., in Jn re Cross (1890), 43 
Fed. 517, 519. 
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mentioned in this convention or in the aforesaid tenth article, provided 
such participation be punishable by the laws of both countries. 


The supplementary convention of 1900 adds three more crimes, without 
mentioning the law which is to determine criminality, as follows: 
11. Obtaining money, valuable securities or other property by false 
pretenses. 
12. Wilful and unlawful destruction or obstruction of railroads which 


endangers human life. 
13. Procuring abortion. 


The supplementary convention of 1905 lists 


14. Bribery, defined to be the offering, giving or receiving of bribes 
made criminal by the laws of both countries. 

15. Offences, if made criminal by the laws of both countries, against 
bankruptcy law. 


The supplementary convention of 1922, applicable only to the United States 
and Canada, added to the list without any reference to a particular system 
of law, 


16. Wilful desertion or wilful nonsupport of minor or dependent 
children. 


The supplementary convention of 1925, also applicable only to the United 
States and Canada, added to the list 


17. Crimes and offences against the laws for the suppression of the 
traffic in narcotics. 


However it may have been interpretable prior to 1889, on a question arising 
in 1933, the treaty of 1842 must be interpreted as it exists in 1933, viz., with 
the additions made to it in 1889, 1900, 1905, 1922 and 1925. Read with the 
additions, a meaning might be given to the term “murder” in the treaty of 1842 
different from that which would have been given to it before any addition 
had been made. Hence, the question arises with reference to the whole list of 
crimes, whether the principle of double criminality is to be applied. 

The 1889 convention first introduced an express qualification that some of 
the crimes listed should be “made criminal by the laws of both countries” ; and 
such a qualification was repeated in the 1905 convention, and in effect in the 
1925 convention. If this qualification is expressly made applicable to certain 
crimes, must not one reach the conclusion, on the argument a contrario, that it 
does not apply to the other crimes listed? The argument a contrario would 
here go too far. It would lead to a conclusion that as to the unqualified 
offenses it is not necessary that they should be “made criminal by the law of 
both countries.”78 If this were true, then either the unqualified offense would 


* This qualification has been thought to serve the purpose of requiring an exact identity of 
the offense in the two countries. See the views of Professor de Lapradelle, advanced in the 
Blackmer Case in France, in Causes Celébres du Droit des Gens, Affaire Henry M. Blackmer, 
Extradition, pp. 110-111. Sed quaere. 
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not have to be made criminal by the law of either country, which would be an 
absurd result; or it would have to be made criminal by the law of only one 
country, and for present purposes this would mean by the law of the request- 
ing state. Does the language of the treaties justify or necessitate this result? 
To deal with this question, it is necessary to examine the history of the 
criminal law for the enforcement of which the treaties were concluded, as well 
as the history of the treaty provisions. 


HISTORY BEHIND THE TREATY PROVISIONS 


The general conception on which the crimes were listed in the Jay Treaty 
of 1794 and the treaty of 1842 is not difficult to reconstruct.7* Throughout 
the earlier part of the nineteenth century, it was a moot question how far 
states were under an obligation to surrender fugitives apart from treaty. 
Chancellor Kent stated the obligation as applicable to “offenders charged 
with felony and other high crimes.” *> The early treaties were restricted to 
crimes of violence and gross fraud. There was even “a general disposition on 
the part of the United States to include in extradition treaties crimes of vio- 
lence and to exclude crimes of fraud.”*® Inthe Jay Treaty, only murder and 
forgery were included; in the treaty of 1842, only well-known and well-defined 
common law crimes were listed, all of them serious offenses.*7 The treaty of 
1843 between the United States and France covered a very limited list of 
crimes, including rape, and embezzlement by public officers. In the applica- 
tion of the treaties, however, the lists were taken to include statutory crimes 
falling under the treaty designation. It seems improbable that every crime 
named in these earlier treaties was not punishable as a crime in every Amer- 
ican and in every British jurisdiction. Toward the latter part of the nine- 
teenth century criminal law was greatly extended in many countries; acts 
became crimes which were previously not punishable, and in American 
and in British jurisdictions the definitions of common law crimes were ex- 
tended by legislation and judicial decision. Such a development called for 
additions to the list of crimes appearing in the treaty of 1842; but when these 
additions were made, in so far as they covered new offenses, words were neces- 
sary to prevent the description from going beyond the development of the 
criminal law. 

The treaty of 1842 did not describe acts; it named crimes—murder, piracy, 
arson, forgery, and utterance of forged paper. The convention of 1889 went 
outside that framework in listing certain acts which might or might not be 
crimes, viz., fraud and acts connected with the suppression of slavery and 


™% Records of the diplomatic correspondence are not available to the writer. Moore 
says that no rule of inclusion or exclusion was followed. 1 Moore, Extradition, p. 108. 

% In re Daniel Washburn (1819), 4 Johnson Chancery, 106. 

7% 1 Moore, Extradition, p. 110. 

77 In transmitting the treaty of 1842 to the Senate, President Tyler said that Art. 10 was 
confined to “such offenses as all mankind agreed to regard as heinous and as destructive to 
the security of life and property.” Cited in 290 U. S. 299, note. 
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slave-trading. Likewise, the convention of 1905 in listing bribery and bank- 
ruptcy offenses. Unlike the word “murder,” the word “fraud” does not in 
itself connote a crime or an offense. Many acts of fraud have never been 
made criminal by English or American law. In 1860, the Larceny Act in 
England made fraud by an officer of a company criminal only to some extent; 
hence in the English Extradition Act, 1870, the list of “extraditable crimes” 
was made to include “fraud by a bailee, banker, agent, factor, trustee, or direc- 
tor, or member, or public officer of any company made criminal by any Act for 
the time being in force.” Thereafter, the British Government proposed to the 
United States various drafts of a new treaty, which would have applied to 
fraud “made criminal by any law for the time being in force.” The British 
Government could not go beyond the Acts of Parliament of 1870 and 1873 
without seeking new legislation; hence it sought to limit the crimes listed in 
any new treaty to those which were listed in the schedules to the Acts.*8 
When the convention of 1889 was drafted, the qualification on fraud which was 
already in the schedule to the British Act of 1870 was made to apply to both 
countries; for in the United States criminal law as to fraud was also limited. 
Hence the_proyision in the convention of 1889 listed fraud which was “made _ 
criminal by the laws of both countries. This qualification should not be 
construed as an exclusion of the principle of double criminality as to other 
listed crimes. 

In this connection, the discussion of the crime of fraud by a bailee in Re 
Bellencoutre’® is most illuminating. This case arose under the British- 
French treaty of 1876, which was signed in English and French versions.®° 
The petitioner for habeas corpus had been committed on a charge of abus de 
confiance, fraudulent misappropriation, and he contended that the evidence 
showed no act made criminal by English law. Though the principle of double 
criminality was applied, the petition was denied because some of the acts 
charged were clearly criminal by English law; as to certain acts charged, the 
Queen’s Bench Division analyzed the crime of fraud by a bailee at some 
length. Cave, J., said: 


Our law . . . isa thing of shreds and patches. . . . In case of a bailee 
—in fact of all bailees—he is made responsible where the article with 
which he has been entrusted is one which he has to return or re-deliver 
to someone in specie; but he is not responsible where he is at liberty to 


78 The German Reichsgericht, in a decision of Nov. 30, 1899, said that “the English Extradi- 
tion Act, being the basis of the [British-German] extradition treaty, serves without doubt for 
the interpretation of the latter.”” Fontes Juris Gentium, A, 2, Vol. 1, pp. 111, 395. 

79 (1891) 17 Cox Crim. Cases, 253. 

8° The English and French versions of this treaty are not equivalent. The English version 
lists ‘fraud by a bailee, banker, agent, factor, trustee or director, or member, or public 
officer of a company made criminal by any act for the time being in force’’; while the French 
version lists “‘abus de confiance ou détournement par un banquier, commissionaire, admin- 
istrateur, tuteur, curateur, liquidateur, syndic, officier ministeriel, directeur, membre, ou 
employé d’une société, ou par toute autre personne.” 67 British and Foreign State Papers, 
p. 8; 2 Martens, Nouveau Recuil Général (2 sér.), p. 459. 
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convert the particular article so delivered to him into something else be- 
fore the return or delivery is to be made, and that being so the charges 
against the prisoner do not show an offence of that nature, and that par- 
ticular provision of our law is out of the case. Then there are two sec- 
tions (sects. 75 and 76 of the Larceny Act of 1861) which make provision 
for the punishment of fraudulent bailees of a particular kind. Where a 
man, if a bailee of a particular kind, as a banker, merchant, broker, or 
agent, receiving property with specific instructions, such as a direction 
in writing, how to dispose of it, misappropriates it, then, under sect. 75, 
he is punishable for it. But then our law requires what the French law 
does not, a direction in writing. In any of these cases that section does 
not apply. Then under sect. 76, which is the only other enactment 
which has any application to the case, a banker, merchant, broker, or 
agent, who shall receive any property (interpreted in the Act to include 
money) for safe custody, and shall misappropriate it, shall be guilty of 
a misdemeanour, and made punishable. This is much narrower than 
the French code, because it does not apply to all bailees, but only to those 
described; and it is impossible to say what questions might arise as to 
what kind of agents are to be included in the enactment. By our law 
the property must be intrusted to the bailee for safe custody; but if in- 
trusted for any other purpose, then he is no longer within sect. 76. The 
law of England is far less severe than the law of France, the definition 
of the crime is much narrower than in the French code. 


Wills, J., admitted his 


humiliation . . . in being obliged to confess that a number of fraudu- 
lent acts criminal by French law are not punishable at all as crimes by 


English law. It does seem extraordinary that a man intrusted by others 
with large sums of money for investment or otherwise should be able to 
put thousands of pounds in his own pocket in a foreign country fraudu- 
wig and dishonestly, and yet that this should not be a crime by Eng- 
ish law. 


It was this almost capricious state of the English law which necessitated 
the qualification on fraud in the Extradition Act of 1870, in the French treaty 
of 1876, and in the United States convention of 1889. Taken in connection 
with the provisions of the English Act of 1870, the history of the English law 
as to criminal fraud—and the history of the American law is not very different 
—clearly called for a qualification on fraud as an “extradition crime,” but the 
qualification is a part of the description. It is as though the words in the 
treaty were: “Criminal fraud,” etc., “the criminal character of the fraud to 
be determined by the law of both countries.” This phrasing would merely 
make a part of the definition the requirement which prevails as to all crimes 
listed.8* It seems quite clear that the qualification in the convention of 1889 
may be explained by the history of the crime of fraud, and since, in view of the 


81 See also Ex parte Piot (1883), 15 Cox Crim. Cases, 208. 

# “With regard to the general statement that the act must be criminal by the laws of both 
states, it would seem to be no more than a special reference to the cardinal principle appli- 
cable to all cases that the fugitive’s act . . . must be an offense against the laws of both 
states.” Piggott, Extradition (1910), p. 228. 
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general foundations of the law of extradition, one is to lean toward a con- 
struction of a treaty provision consistent with the principle of double 
criminality, the qualification ought not to be held to have the effect of modify- 
ing the meaning which would previously have been given to the provisions of 
the treaty of 1842. Nor should it be taken as the basis of an argument a 
contrario as to other provisions in the 1889 convention. If from the mention 
of double criminality as to fraud by a bailee, one should deduce that double 
criminality is not required for receiving money known to have been fraudu- 
lently obtained, it would seem to be necessary to find some rational explana- 
tion of this difference as to the two crimes. Yet it is submitted that the his- 
tory does not furnish such an explanation; that on the contrary it furnishes 
an explanation which would reduce the phrase “made criminal by the laws 
of both countries” to a part of the description of the extradition crime of fraud 
by a bailee. 

The convention of 1889 also lists “crimes and offenses against the laws of 
both countries for the suppression of slavery and slave-trading.” Again, the 
phraseology was due to British legislation. The Slave Trade Act, 1873, had 
provided (§27) that “offences against this Act . . . or otherwise in connexion 
with the slave trade . . . shall be deemed to be inserted in the first schedule 
to the Extradition Act, 1870.” Thereafter, the British Government sought 
to confine the list in any treaty to crimes against British law, and the limita- 
tion in the convention of 1889 was the result.83 The qualification here is quite 
clearly a part of the description. 

With respect to the qualification on “participation” in the convention of 
1889, viz., that “such participation be punishable by the laws of both coun- 
tries,” it seems clear that this was due (1) to the limits of the common law as to 
the punishment of accessories, and (2) to a repetition of the qualification as to 
crimes of fraud.® 

The supplementary convention of 1905 places a qualification on bribery and 
bankruptcy offenses that they must be “made criminal by the laws of both 
countries.” Ambassador Choate’s explanation at the time was that this 
phraseology was merely borrowed from the convention of 1889.8° In the 
supplementary convention of 1925, the qualification as to crimes relating to 
the traffic in narcotics is that they must be “against the laws”; this phrase 
may be taken to mean against the laws of both countries. Even so, the 
qualification is clearly a part of the description. 


THE LIST OF UNQUALIFIED CRIMES 


It now seems essential to examine some of the listed crimes as to which 
nothing is said in the treaty of 1842 with its additions concerning the laws to 


% The United States law as to the slave trade was also closely limited by the provisions 
in the statutes. 

* The British Act of 1873 (§3) extended the provisions of the Act of 1870 to accessories. 

%® Appendix to Petitioner’s Brief on Reargument, p. 564. 
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govern criminality. The convention of 1889 lists rape without any qualifica- 
tion, and this must include statutory rape. Yet in 1925 the laws of American 
jurisdictions concerning statutory rape varied widely as to the age of consent; 
in Alabama and Hawaii, the age of consent was 12 years; in Georgia and 
Porto Rico it was 14 years; in twenty states it was 16 years; in twenty-six 
states it was 18 years; and in Tennessee it was 21 years.8° In Canada * and 
India®* the age of consent is 14 years. If Canada should seek the surrender 
of a person found in Alabama on a charge of rape, may not the Alabama age of 
consent be applied to prevent the surrender? If the United States should 
seek for trial in Tennessee, where the age is 21 years, a person accused of 
violating with her consent a girl of 20 years, and such person is found in India, 
where the age is 14, should the surrender be granted? ®® 

The supplementary convention of 1922, applicable to Canada, lists “wilful 
non-support of minor or dependent children.” This has only recently been 
made a crime in most of the States of the Union.*® Most of the American 
statutes and that of Canada make it criminal to fail to support a child of 16 
years of age. Neither the United States nor Canada may be entitled to the 
surrender of a person charged with failing to support a child of 18, though he 
is a minor and dependent. In several cases Canadian courts have scrupu- 
lously examined whether the nonsupport charged was made criminal by the 
law of Canada and by the law of a particular state of the United States. In 
Re Clark,® and in Re Brooks,®* the accused was committed only when it was 
shown that the offense charged was covered both by Canadian, and by Massa- 
chusetts and Ohio laws. 


INTERPRETATION BY GREAT BRITAIN 


The interpretation of these various treaties cannot be made without regard 
to the way in which the parties have conceived their obligations. Hence, the 
British legislation, upon which the performance of the treaty obligations in 
most of the British territories depends, is illuminating. The Extradition Act, 
1870, after it has been extended by an Order in Council to any country with 
which an arrangement exists, furnishes the sole basis for the performance of 
treaty obligations by the government of a territory to which the Act applies. 
It is true that by §27 the Act is made to apply “with the exception of anything 
contained in it which is inconsistent with the treaties referred to in Acts . . . 
repealed,” ®? among which was the treaty of 1842 with the United States; 


8 U. S. Department of Labor, Children’s Bureau Publication No. 145, p. 4. 

87 Tremeear’s Code, 1929, §301. If the girl is between 14 and 16 years of age, consent is 
nugatory, but special proof is required. 88 Roy, Indian Penal Code, p. 701. 

8° Similar questions were put in the Blackmer Case in France. See supra, note 73. 

On June 1, 1932, the Uniform Desertion and Non Support Act had been adopted at 
least in part by 22 states of the United States. 

1 [1929] 3 D. L. R. 737. % (1930) 66 Ont. 158. 

% Cf., In re Bouvier (1872), 42 L. J. Q. B. 17. 

“In 1876, the Secretary of State of the United States referred to this §27, and it might 
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but as it has been applied to requests for surrender by the United States, no 
inconsistency with the United States treaties on the question of double crimi- 
nality has been pointed out, and no other legislation exists in England for 
enabling the obligations of the treaty of 1842 to be performed. The Act 
authorizes commitment only for an “extradition crime,” and that term is de- 
fined to mean “a crime which, if committed in England or within English juris- 
diction, would be one of the crimes described in the first schedule to this Act.” 
The first schedule is introduced by the statement that “the following list of 
crimes is to be construed according to the law existing in England, or in a 
British possession, (as the case may be,) at the date of the alleged crime, 
whether by common law or by statute made before or after the passing of this 
Act.” The first schedule is supplemented by a schedule to the Act of 1873, 
which repeats the introductory statement and adds to the list of extraditable 
crimes various “indictable offences” under six specific Acts of Parliament. 
Language could not be clearer to indicate that, so far as Britain is concerned, 
surrender is confined to acts charged which are (1) made criminal by the 
British law and (2) by the law of the particular British territory in which the 
surrender is demanded.®* This remains the British law today. Since 1870, 
apparently the United States has made no protest against these features of the 
British legislation. Unless action under these limitations is to be deemed a 
non-performance of the treaty obligations, the limitations themselves must 
be taken to indicate the construction placed on the treaties by Great Britain 
and maintained since 1870, even after the entry into force of the convention of 
1889 and the supplementary conventions. 


ANALYSIS OF THE DIPLOMATIC CORRESPONDENCE 


So far as it is available, the diplomatic correspondence must also be ex- 
amined for determining what constructions have been placed on the treaty 
provisions by the two governments. The treaty of 1842 soon led to difficul- 
ties.° In 1843, the United States sought the surrender of negroes accused of 
murder in Florida, who had taken refuge in Nassau; the acts charged were 
shown to have been committed in an escape from slavery. The Bahama court 
directed the discharge of the negroes for lack of evidence, and because the acts 
charged were not made criminal by British law though they might be criminal 


have become very important on the question of trying a person for a crime other than that 
for which he has been surrendered. See U.S. Foreign Relations, 1876, p. 206. 

% See Jn re Bellencoutre (1891), 17 Cox Crim. Cases, 253. 

%* One of the earliest cases to arise was that of a negro whose surrender was sought by the 
United States for robbery committed while a slave. The surrender was refused, and in the 
ensuing correspondence the Secretary of State (Upshur), writing to the American Minister in 
London (Everett), stated that if “the laws of England would justify a robbery because it was 
committed in assertion of some independent right,” the refusal would be justified. Appen- 
dix to Petitioner’s Brief on Reargument, p. 9. This was an admission of the principle of 
double criminality, but as it was in a letter to an American Minister little weight should be 
attached to it. 
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by Florida law.®7 Thereafter, the Secretary of State (Calhoun) wrote to the 
American Minister in London (Everett) , desiring to know whether the British 
Government supported the ground taken by the Bahama court,®® and pointing 
out that the “true intent” of the treaty of 1842 “and proviso [as to evidence 
of criminality] together” was “that the criminality of the act charged should 
be judged of by the laws of the country within whose jurisdiction the act was 
perpetrated.”®® Yet Mr. Calhoun also suggested that the acts charged 
against the negroes were criminal by English and by Bahama law. Mr. 
Everett later reported that Lord Aberdeen did not adopt the language of the 
Nassau court, whose action he explained as a refusal to surrender because of a 
lack of evidence. On January 28, 1845, Mr. Calhoun again instructed Mr. 
Everett to press for a construction of the treaty to the effect that “the crimi- 
nality of the act is to be judged of by the laws of the country where the offense 
was committed.” Apparently Mr. Everett did not take this position and did 
not carry out this instruction; writing to Lord Aberdeen on January 30, 1845, 
he had stressed the “belief entertained by the contracting parties that the same 
acts constitute the same legal offences in the two countries.”!°° This diplo- 
matic incident is certainly not entitled to great weight in considering the prob- 
lem of double criminality. It constituted in no sense an agreed interpretation 
of the treaty. Mr. Calhoun’s letters to Mr. Everett merely stated arguments 
for Mr. Everett to use in a case which involved all the delicate sensibilities 
connected with slavery,!°! and which had already become moot; they were 
not a “practical construction” of the treaty of 1842; and they cannot now be 
appraised without taking account of Mr. Calhoun’s espousal of the institution 
of slavery. 

On several other occasions the point has been referred to in diplomatic 
correspondence. After the enactment of the Extradition Act, 1870, the British 


97 “What may constitute the crime of murder in Florida, may be very far from doing so 
according to the British laws, or even to the laws of the Northern States of America.” 
Appendix to Petitioner’s Brief on Reargument, p. 45. 

88 The whole of the Calhoun correspondence was directed to obtaining a construction of the 
treaty and not to having the negroes surrendered. Under the Act of 6 and 7 Victoria, c. 76, 
the British Government had no power to surrender after the decision of the Bahama court. 

%° Appendix to the Petitioner’s Brief on Reargument, p. 47. 100 Jd., p. 72. 

101 The existence of slavery in the United States down to the period of the Civil War 
created difficult problems which raised nice questions as to the treaty of 1842. Anderson’s 
Case became the most famous of the cases litigated. In escaping from apprehension as a 
fugitive slave, Anderson killed his would-be captor in Missouri. A demand by the United 
States for his surrender created intense public feeling in England as well as in Canada where 
he had taken refuge. After his commitment, the Canadian Court of Queen’s Bench refused 
his discharge on habeas corpus, one of three judges dissenting. (1860) 20 Upper Canada, 
Q. B. 164. Pending appeal, the British Government directed that there be no surrender 
whatever the result of the appeal. Clarke, Extradition (4th ed., 1903), p. 99 ff. A writ of 
habeas corpus was issued by the Court of Queen’s Bench in England. (1861) 30 L. J. Q. B. 
129. However, Anderson’s discharge was ordered by the Canadian Court of Common 
Pleas. (1861) 11 Upper Canada Common Pleas, 9. See Mr. Justice Duff’s discussion of 
Anderson’s Case, in Re Collins, supra, note 17. 
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Government sought a new treaty with the United States, and active negotia- 
tions to that end were pursued until in 1874 the Government of the United 
States reached the conclusion that a treaty could not be concluded on the basis 
of the British Act.1°2 In these negotiations numerous drafts were considered. 
On April 17, 1871, the British Minister informed the Secretary of State with 
reference to one draft that it contained a “provision similar to that contained 
in the treaty of 1842 [7.e., in the proviso concerning evidence of criminality], 
acting under which the magistrates in the United States would take care to see 
that the crime charged . . . was a crime recognized by the United States.” 1°% 
An amendment seems to have been proposed by the United States to a British 
draft which would have expressly stipulated that an act charged should “con- 
stitute, by the law of the place where the accused was arrested, one or more of 
the offences hereinbefore enumerated as the same shall be defined by local 
law”; this was said to be “required to meet the diversities of criminal legisla- 
tion in our states and territories, the United States having a very limited 
criminal code and no federal common law, civil or criminal.’’!°* In 1872, the 
British Minister and the Secretary of State seem to have been on the point of 
agreement on the substance of such an amendment. In 1873, a provision 
similar to this amendment was placed in a “conference draft.”2°° During the 
course of these negotiations, the British Minister (Sir Henry Thornton) stated 
to the Secretary of State (Mr. Fish) on April 4, 1872, the view of the British 
Government that “according to the universal rule between nation and nation 
in regard to extradition, the offence with which a criminal is charged must be 
one against the law of the country in which he is found, as well as against 
the law of the country asking for his extradition.” 16 

Taken as a whole, the diplomatic interchanges seem to furnish no ground 
for saying that the treaty of 1842 was not based on the principle of double 
criminality. 


INTERPRETATIONS IN COURT DECISIONS 


In American jurisprudence, prior to the Factor Case, occasion has not been 
presented for a determination by the Supreme Court of the effect of the quali- 
fications in the convention of 1889 and some of the later conventions that cer- 
tain of the crimes listed must have been “made criminal by the laws of both 
countries.”1°7 The point was not referred to in Jn re Frank,!°® where com- 
mitment was refused because the act of embezzlement (which was listed in the 
convention of 1889 without qualification) charged was not criminal by the law 
of Oregon, though it was criminal by the law of British Columbia where the 
accused was wanted. 


102 The negotiations were resumed from time to time. On June 25, 1886, a convention was 
signed by representatives of both governments, but the Senate of the United States withheld 
consent to its ratification. 

1% Appendix to Petitioner’s Brief on Reargument, p. 113. 

14 Tq. p. 117. 105 p. 167. 106 Td., p. 142. 

07 In re Metzger, supra, note 40, arose before 1889. 108 (1901) 107 Fed. 272. 
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In King v. Dix,!®® a British court held that the principle of double crim- 
inality applied to an unqualified offense listed in the 1889 convention. This 
case arose in the King’s Bench Division on an application for habeas corpus, 
the prisoner having been committed on two informations, both based on the 
convention of 1889, for surrender to the United States. The first charge was 
larceny “based upon a statute of the State of Washington [U.S. A.]; but it 
was now admitted that the charge disclosed no offense according to the law 
of England, and that the prisoner could not be extradited on that charge.” 
Yet Mr. Justice Darling directed it to be “made clear to the magistrate that 
the prisoner was not to be extradited in respect of the offence alleged in the 
information for larceny.” This, in spite of the fact that the crime of larceny 


is not qualified in the 1889 convention. Habeas corpus was denied to Dix, | 


however, hgcause the second information charged acts punishable as em- 
bezzlement.in Washington and as fraud 1 in England, and. it therefore. fell within 
the provision in the eens of 1889 as to “fraud . . . made criminal by 
the laws of both countries.” In Canadian cases since 1889, the principle of 
double criminality has been applied to the unqualified crimes listed in the 
treaties,!!° and the Canadian law to this effect seems now to be well settled. 

In the recent Blackmer Case a French court has addressed itself to a some- 
what similar question to that raised in Factor v. Laubenheimer. The sur- 
render of Blackmer was sought by the United States under the United States- 
French treaty of January 6, 1909, which in listing crimes follows the general 
lines of the United States-British treaty of 1842 with its additions, qualifying 
some of the crimes listed by the requirement that they must have been “made 
criminal by the laws of both countries.” The charge against Blackmer was 
perjury in connection with income tax returns; and perjury was listed in the 
1909 treaty without qualification. As the prosecution of Blackmer would 
have been “barred by limitation” in France, his surrender was not required 
by the treaty (Article 8), and on this ground in 1928 the court (Chambre 
des Mises en Accusation) decided against recommending extradition. On 
the effect of the treaty provision, however, an elaborate argument was pre- 
sented both to the government and to the court,1!1 and the latter stated obiter 


\that it was not necessary that the act charged fall within the > proscription of 


the French criminal code.1! 


109 (1902) 18 Times Law Reports, 231. 

110 Re Latimer (1906), 10 Can. Cr. Cases 244; Re William Staggs (1912), 20 Can. Cr. Cases, 
306; Ex parte Thomas (1917), 38 D. L. R. 716; In re O’Connor, supra; Re Wagner, supra; 
Re Clark, supra, note 35. In the case of Martin Insull, decided by the Ontario Court of 
Appeals on March 16, 1934, the criminality of the act charged by the law of Canada and 
by that of Illinois was referred to. Re Insull [1934] O. W. N. 194. 

111 See supra, note 73. Mr. Robert E. Olds was of counsel for the United States in this 
case; copies of his memorandum, printed in French and in English, by A. Pedone, Paris, 
are in the Harvard Law Library. 

112 Hudson, Cases on International Law, p. 1034. , The report of the case there given was 
reprinted from manuscript; no other report_is- as lable to the writer, and it is doubted 
whether the opinion has been published’in France. 
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FACTOR UV. LAUBENHEIMER AND HAGGARD 


In the Factor Case, the Supreme Court had to deal with the sufficiency of the 
return on a writ of habeas corpus, and hence the court was called upon 
to say whether the commitment for extradition under the treaties was proper. 
The court therefore had to decide under the municipal law of the United 
States, which includes the treaties, whether Factor could be extradited. 
The final decision as to extradition rests not with the court but with the Secre- 
tary of State, and the court is neither his legal adviser, nor will it give an 
advisory opinion. The Secretary of State cannot issue a warrant for surrender 
in the absence of a proper commitment; but he may refuse to issue such a 
warrant after the Supreme Court has decided that the commitment was proper. 
In his final decision he may decide that the United States has no obligation 
to do what the municipal law as interpreted by the court permits to be done. 
The responsibility for determining whether the United States has an inter- 
national obligation under the treaties rests not with the court but with the 
Executive. 

It was clearly the duty of the court to examine the treaty of 1842 as it existed 
in 1933, viz., with the additions made in 1889, 1900, 1905, 1922, and 1925. 
Yet it did not do this. The additions of 1922 and 1925 are not referred to in 
the opinion. This was possibly because they apply only to the United States 
and Canada; but as part of the now existing convention of 1889,1 if not of the 
now existing treaty of 1842, they may very well influence the interpretation 
of other provisions in that convention.1* 

The opinion of the court first points out the “distinction appearing on the 
face of the convention” of 1889, which is said to “single out for exceptional 
treatment certain of the offenses named” by the express requirement of double 
criminality as to them. This distinction is appreciated, however, with but 
scant review of the history of Anglo-American relations as to extradition, with- 
out any consideration of the general purposes of extradition, and apparently 
with little forecast of the result of emphasizing the distinction. Dismissing 
the possibility that the proviso as to “evidence of criminality” applies to the 
question as to the law by which criminality is determined, the court merely 
concludes that “a less strained and entirely consistent construction” would 
be that the specification of crimes without qualification “evidenced an inten- 
tion to dispense with the restriction applied to other treaty offenses, that they 
must be crimes ‘by the laws of both countries.’” This is far from convincing, 
and it takes no account of the principle of double criminality as a principle 
of international law in the light of which treaties of extradition should be 
construed. 

The court then refers to the rule of “liberal construction” as a principle 


3 The convention of 1922 provided that it should “be considered as an integral part’’ of 
the conventions of 1889, 1900 and 1905, and the convention of 1925 provided that it should 
“be considered as an integral part’’ of the conventions of 1889, 1900, 1905 and 1922. 


14 Reference has been made, above, to specific provisions of the conventions of 1922 and 
1925. 
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“deemed controlling in the interpretation of international agreements.” In 
speaking of “considerations which should govern the diplomatic relations be- 
tween nations,” it seems to ignore the nature of the court’s function in extradi- 
tion cases; such considerations are to be appreciated by the President and the 
Secretary of State, and the court should be concerned with them only to the 
extent of avoiding any embarrassment to those officials in making a free ap- 
preciation. “Liberal” construction is undoubtedly a proper attitude for a 
national, as distinguished from an international, court to adopt in certain 
cases; Jordan v. Tashiro 15 and Asakura v. Seattle,4® cited by the court, 
clearly called for such a rule for they involved questions as to rights to be ac- 
corded to aliens in the United States under treaties. In an extradition case, 
however, more hesitance may be shown in adopting a “liberal” construction, 
lest it should overthrow the safeguards which have been set up by the munici- 
pal law for the protection of both nationals and aliens. That municipal law 
is grounded on traditions deeply embedded in the Anglo-American common 
law, traditions as to the preservation of which British and American courts 
have shown the greatest solicitude in the past. One is therefore surprised that 
a rule of liberal construction in this case should be said to lead “inescapably 
to the conclusion that the treaties, presently involved, on their face require 
the extradition.” 11" 

The court very properly expresses a willingness to “look beyond the written 
words to the negotiations and diplomatic correspondence of the contracting 
parties relating to the subject-matter, and to their own practical construction 
of it.” Certainly a “construction of a treaty by the political department of 
the government” should be given “weight” in “resolving doubts.” In this 
connection the court reviews at some length the diplomatic incident relating 
to the negroes who escaped from Florida to Nassau in 1843. It is to be noted 
that since that incident arose under the unamended treaty of 1842, the court’s 
reliance on Secretary Calhoun’s interpretation would lead to a repudiation of 
the principle of double criminality even apart from the provisions of the con- 
vention of 1889. The court says that “from the ensuing diplomatic corre- 
spondence [7.e., from instructions given by the Secretary of State to the Amer- 
ican Minister in London] it clearly appears that this Government [of the 
United States] then asserted that the treaty of 1842 obligated both parties to 
surrender fugitives . . . without regard to the criminal quality of the fugi- 
tive’s acts under the law of the place of asylum.” It was admitted that “the 
British Government has never definitely yielded” to the “position” taken 
“clearly and emphatically” by “the political department of the Government” 
of the United States, from which “our government does not appear to have 
receded”; but no reference was made by the court to the later correspondence 


15 (1928) 278 U.S. 123. 116 (1924) 265 U. S. 332. 

117 Tn Jn re Arton, the British court professed to be giving a “liberal” interpretation to 4 
treaty with France, but held that the charge satisfied the requirement of criminality by the 
laws of both countries. [1896] 1 Q. B. 108, 117. 
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between the two governments, nor to the established British law and practice 
which cannot be without some value in determining the proper construction 
of the treaty provisions. It would seem that the court attached undue 
“weight” to the letters addressed by Secretary Calhoun to Minister Everett; 
that these letters did not constitute a decision by the Secretary of State on a 
case in which he was under a duty to make a decision, but merely supplied 
arguments to the American Minister for use in a contest over the construction 
of the treaty of 1842; that the letters did not constitute a “practical con- 
struction” of the treaty of 1842; and that they were entitled to little “weight” 
in the face of the long-continued British and Canadian practice.1!® 

The court also relies on “considerations peculiarly applicable to treaties for 
extradition, and to these treaties [with Great Britain] in particular.”41® The 
surrender of a person charged with an offense “generally recognized as crim- 
inal at the place of asylum, involves no impairment of any legitimate public 
or private interest.” It points out that all of the offenses listed in the treaties 
are recognized as crimes “by the jurisprudence of both countries,” and that 
the offense charged against Factor is ‘a crime under the law of many states” 
in the United States.12° Of course, if the principle of double criminality is 
negatived by the express words of the treaties, the fact that an offense is “gen- 
erally recognized as criminal at the place of asylum” can be of no importance. 
Hence in relying on and citing the state statutes, the court may be thought 
to have limited the effect of its decision. It is at least a possible contention 


for the future that the result of the holding is to admit the principle of double 
criminality, but to restrict its application in the United States to criminality 
by the laws of the states of the Union “generally,” so that it will not require 


118 The reliance of the Supreme Court in this case is in striking contrast with its attitude in 
U.S. v. Rauscher, supra, note 57, where it was held that a person surrendered under the treaty 
of 1842 on a charge of murder might not be placed on trial for cruel and unusual punishment. 
This question had been discussed at length in diplomatic correspondence, and the Secretary 
of State had taken a very strong position in the Winslow and Lawrence cases that the 
treaty being silent on the point, it permitted the trial of a surrendered person for an act 
other than that for which he might be or had been surrendered. U.S. Foreign Relations, 
1876, p. 210 ff. The court showed no disposition to give “weight” to this construction, 
which was opposed by Great Britain, stating that the negotiations were “inconclusive.” 

118 One of these considerations should have been the fact that the American-British treaties 
do not except nationals from the surrender provided for; but this was not referred to by 
the court. The United States has many treaties which do not require the surrender of 
nationals, and such a treaty might be construed more “liberally” than one which provides 
for the surrender of both nationals and aliens. 

120 Tn a note the court cites the statutes of 22 of the 48 states of the Union, to indicate that 
“under the law of many states” of the Union, the acts charged against Factor are ‘“‘punish- 
able either as the crime of receiving money obtained fraudulently, or by false pretenses, or as 
larceny.” The same citations appear in the Brief for the Respondent on Reargument, pp. 
Xxxviii-xxxix. An examination of these statutes made by Professor Livingston Hall, of the 
Harvard Law School, has revealed that in six of the 22 statutes cited, viz., those of Alabama, 
Idaho, Kansas, Missouri, Montana and Utah, the acts charged against Factor are not made 
criminal. As to five others of the 22 statutes, there is doubt on the point. 
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criminality by the law of the particular state of asylum.’?!_ Even thus limited, 
the court would have departed from the clear indications of Wright v. Henkel 
and Collins v. Loisel. Yet as the court’s holding is based primarily on the 
language found in the convention of 1889, it cannot be said to have admitted 
the principle of double criminality. In consequence, it is of no importance 
that “under the law of many states” other than Illinois, the receiving of money 
fraudulently obtained is made criminal. 

In the one paragraph in its opinion which is devoted to the policy behind 
extradition, the court states it to have been the “policy of our own govern- 
ment, as of others, . . . toname as treaty offenses only those generally recog- 
nized as criminal by the laws in force within its own territory.” Yet this 
policy was thought to afford “no adequate basis” for saying that the obliga- 
tion of surrender is “conditioned on the criminality of the offence charged 
according to the laws of the particular place of asylum.” The conclusion is 
reached that no inquiry is requisite “beyond that necessary to make certain 
that the offense charged is one named in the treaty.” Let us apply this to the 
charge of rape, discussed above; or to the charge of wilful nonsupport of minor 
children. If no inquiry is to be made as to the definition of these offenses by 
some local law, then our extradition treaties may be extended beyond any- 
thing imagined in the past. 

Reciprocity claims little of the court’s attention, though it is stressed by the 
minority. The purpose of the treaty of 1842 was explained in the preamble 
to be that fugitives should “under some circumstances be reciprocally de- 
livered up”; but a generally reciprocal relation may not call for a refusal to 
surrender by one party in all cases in which the other would refuse.!??_ It is 
not for the court to take account of a “failure of Great Britain to comply with 
the obligations of a treaty”;1** but this is not to say that a long course of 
action by Great Britain and Canada, acquiesced in by the United States, may 
not furnish evidence of what those obligations are. In construing the treaties, 
surely a construction which would condemn a long course of British and 
Canadian action as a violation of obligations undertaken should be avoided. 
Yet that is the effect of the court’s decision.124 The court seeks to further a 


121 Dana, in his notes to Wheaton, said: “‘Assuming that the offence charged must have the 
substantial elements of that offence by the general law of both countries.” Wheaton, Inter- 
national Law (8th ed.), p. 187, note. In American consular courts, the search for a general 
American law to be applied has broken down lamentably. See Biddle v. U.S. (1907), 156 
Fed. 759. 122 Charlton v. Kelly (1913), 229 U. S. 447. 

123 The court says that such a failure “‘would not be ground for refusal by this govern- 
ment.” The statement goes too far, and it deals with a matter which is beyond the Court’s 
province. 

124 The Supreme Court has recently said that ‘the intention to abrogate or modify a treaty 
is not to be lightly imputed to the Congress’’ of the United States. Pigeon River Co. v. Cox 
(1934), 54 S. Ct. 361. Similarly, that intention should not be lightly imputed to another 
state which is a party to the treaty. There the court found a “practical construction” of a 
treaty provision in Ontario legislation, saying that “‘we perceive no reason for ascribing to 
that [the Ontario] legislature an intention to override the provision of the treaty but rather 
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reciprocity in this case, however. It says that the petitioner’s construction 
of the treaties “would restrict the reciprocal operation of the treaty. Under 
that construction the right to extradition from the United States may vary 
with the state or territory where the fugitive is found although extradition 
may be had from Great Britain with respect to all the offenses named in the 
treaty.” Reference is also made to the fact that “all the offenses named in 
the two treaties” have been designated as crimes by the Extradition Acts of 
1870 and 1873.125 This would seem to indicate that the court failed to take 
account of the different systems of law prevailing in the territories of His 
Britannic Majesty, and of the fact that extradition from British territories 
also “may vary with the . . . territory where the fugitive is found.”** This 
argument of the court should have been used in a precisely contrary sense. 


CONCLUSION 


In view of these considerations, Factor v. Laubenheimer is to be confined 
to its facts. It may possibly be distinguished in the future because of the 
extent to which the act charged against Factor was made punishable in states 
other than Illinois. It applies only to provisions of the treaties with Great 
Britain, which are to be superseded to some extent by the treaty of December 
22,1931. To the extent that the treaty of 1842 with its additions continues 
to be in force, either it or the statute might well be amended to put the execu- 
tion of the treaty provisions into line with that on the British and Canadian 
side. The treaty-making authorities must now consider whether it is de- 
sirable to negative, at least as to some offenses, the holding of the Supreme 
Court that the offenses listed without qualification need not be made criminal 
by the laws of both countries. It should also be considered whether the treaty 
of 1931 should be amended !%* to apply the principle of double criminality 
to some at least of the listed offenses. In future treaties of the United States, 
care should be exercised with reference to the problem. It would seem to be 
a sound policy for the Government of the United States to dispense with lists 
of crimes in future treaties and to propose for inclusion the requirement stated 
in the Montevideo Convention of December 26, 1933, that “the act for which 


see in that action an assumption on the part of the legislature that its course was not re- 
pugnant to the treaty.” The case arose under a provision of the treaty of 1842; and the 
“extraordinary situation’’ produced by varying constructions placed on this provision by 
American and Canadian courts seems to have led the Supreme Court to adopt 2 construction 
consistent with the result reached in Canada. The decision presents an interesting contrast 
to that in Factor v. Laubenheimer. 

12 The court ignores the language of the Act of 1870, as well as the preamble to the first 
schedule to that Act. Moreover, under British and Canadian law, it is not enough that the 
offenses named in the treaties should be offenses by the law of the place of asylum; it is neces- 
sary, also, that the act charged should be made criminal by the law of the place of asylum. 

126 Receiving money known to have been fraudulently obtained, though a crime by the law 
of the United Kingdom, may not be a crime by the law of all the territories of His Britannic 
Majesty. Hence extradition might vary from place to place. 

127 The treaty of 1931 constitutes in part a revision of the earlier treaties, and it is notable 
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extradition is sought constitutes a crime and is punishable under the laws of 
the demanding and surrendering states with a minimum penalty of imprison- 
ment for one year.”’ If this policy were adopted, it should be made clear that 
in the United States the test of criminality is to be furnished by the law of the 
place of asylum. 

The future law of extradition will develop more satisfactorily if recognition 
is given to its two-fold purpose. It is not merely a basis for mutual assistance 
by contracting states in the enforcement of their criminal laws; it is also an 
instrument for protecting the common interests of these states against the 
dangers of crime. Thus conceived, the principle of double criminality may 
be regarded as important to the development of the law of extradition; its 
abandonment would almost certainly lead to an unfortunate reduction in the 
number of crimes to be listed in our extradition treaties; and if it is to dis- 
appear from American law and practice, it ought to be as a result of a legisla- 
tive determination of policy, either by Congress or by the treaty-making 
authorities. 


that some of the qualifications in the earlier treaties as to the offenses being ‘‘made criminal 
by the laws of both countries” have been omitted. Art. 3, however, lists ‘‘malicious injury 
to property, if such crime or offence is indictable’; and it adds with reference to “participa- 
tion” that it must ‘‘be punishable by the laws of both high contracting parties.” Hence, 
the treaty is open to the Factor v. Laubenheimer construction. Art. 3 also lists ‘indecent 
assault if such crime or offence be indictable in the place where the accused or convicted 
person is apprehended.”’ 


EDITORIAL COMMENT 
THE EXTRADITION CASE OF SAMUEL INSULL, SR., IN RELATION TO GREECE 


On October 6, 1932, the Governor of Illinois telegraphed the Department of 
State requesting that the American Embassy at Paris be directed to ask for 
the provisional detention and arrest of Samuel Insull, Senior, an alleged fugi- 
tive from justice from the State of Illinois, where a warrant had been issued 
for his arrest, charging him with what was known in the Illinois statutes as 
larceny and larceny by a bailee.t On October 6, 1932, the Embassy at Paris 
was instructed as directed; but on the following day telegraphed that while 
the arrest of the accused had been requested, the Embassy was advised that 
he had left France. On October 8, the Governor of Illinois requested that 
Insull’s arrest be requested in Italy, and the American Embassy at Rome was 
duly instructed to ask for his arrest. On October 10, the American Legation 
at Athens telegraphed that the police of that city had arrested Insull on their 
own responsibility; and that if no request were received for his extradition 
within twenty-four hours he would be released. On that date the Legation 
at Athens was directed to ask for Insull’s arrest, since only a formality was 
necessary to bring into force the pending extradition treaty between the United 
States and Greece through an exchange of ratifications. On October 11, the 
Legation at Athens reported that the Greek Government would not arrest 
Insull because the treaty with the United States was not in force. On the 
following day, the Legation was instructed to take up Insull’s passport. On 
October 13, the Legation reported that the Premier of Greece had expressed 
the intention to prevent Insull from leaving that country until ratifications 
of the pending treaty were exchanged. On October 14, the Legation reported 
that Insull refused to surrender his passport. On November 1, the Depart- 
ment of State advised the Legation at Athens that ratifications of the treaty 
had been exchanged on that date, and directed the Legation to request Insull’s 
arrest pursuant to the treaty. On November 4 the Legation reported his 
arrest and provisional detention at Athens.2 On November 17, the Depart- 
ment sent the necessary papers to the Legation at Athens, the President of the 
United States issuing a warrant to take the fugitive into custody, who was 

1 Through the courtesy of the Honorable Joseph R. Baker, the extradition expert of the 
Department of State, it has been possible for the writer to ascertain the facts upon which 
this editorial is based. 

*The Legation at Athens reported that on Nov. 5 the Public Prosecutor asked for the 
provisional detention of the accused for sixty days, in harmony with the provisions of the 
treaty. This was granted. Owing, however, to a medical statement by police surgeons 
that the accused was suffering from arteriosclerosis and diabetes, the court ordered that the 
accused be transferred to a particular hospital where he was held under a police guard. It 


may be noted that counsel for the accused protested against his provisional detention on the 
ground that it was giving retroactive effect to the relevant provisions of the treaty. 
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charged with “embezzlement by persons hired, salaried or employed to the 
detriment of their employers or principals.” 3 

On December 27, 1932, the “Council of the Judges of the Court of Appeals” 
of Athens, at a public session, rejected the application of the United States for 
the extradition of the accused, expressing the opinion that there was no legal 
cause for his extradition thereto. The reasons for its conclusions are set forth 
hereinbelow.* 

It should be observed that the treaty with Greece ® contained in Article 1 
the usual provision that the surrender of a fugitive charged with an offense 
made extraditable by the provisions of Article 2 should “take place only upon 
such evidence of criminality, as according to the laws of the place where the 
fugitive or person so charged shall be found, would justify his apprehension 
and commitment for trial if the crime or offense had been there committed.” 
This points to the exact nature of the proceeding before the judicial authorities 
of the state within whose territory the fugitive is found and from which his 
surrender is sought. It has been well portrayed by the Supreme Court of the 
United States in the case of Benson v. McMahon,$ where it was declared that: 


5 To quote the language of the judges of the Court of Appeals of Athens of December 27, 
1932, the accused was “charged with embezzlement, larceny, and larceny by bailee, that is, 
with acts provided in the treaty (Article 2, sections 11, 15, 18 and 21).” 

4 “ Whereas the Council of Judges of the Court of Appeals having considered carefully all 
the official documents presented, namely, the warrants for the arrest of the person sought, 
which were legally issued, the depositions of the witnesses, examined under oath, as well as 
all the other official documents and proofs, together with the arguments of the Public Pros- 
ecutor, the person sought and his attorneys, and likewise the supplementary depositions 
under oath of the witnesses Oliver McCormick and E. Davis, as well as the opinion of the 
ex-professor of Criminal Law in the University of Chicago, Floyd Thompson, who all fully 
deny the existence of any criminal intent in the acts of the person sought, and characterize 
his acts as a loan and as a usual commercial act, the purpose of which, indeed, was to prevent 
the sale of a great lot of securities deposited by Martin Insull with the brokers as security, 
and which sale if made would cause as a result a violent drop in the market, thus greatly 
reducing the value of the securities issued by the companies controlled by the person sought 
to their greater loss, and in addition thereto the fact that the amount of money for which the 
defendant is accused is so very little in comparison with the property owned by these com- 
panies, while he, on the other hand and during the long period of the life of these companies, 
one of which has been operating for twenty years and the other for four, did not obtain any 
profit from their property excepting only his regulated salary, as well as the fact that even 
the books of these companies do not show any indebtedness of the person sought, and further- 
more the fact that the conduct of the person sought has been audited since by the officers 
authorized for said purpose by the constitutions of these companies; for all the above reasons 
this Council of the Court of Appeals is fully convinced that in this case there are no criminal 
acts provided in and punished by both the Greek and the American law; that is, acts of 
embezzlement, larceny, and larceny by bailee, for which the extradition is sought, but that 
they are, on the contrary, legal acts, forced by the circumstances, and, consequently the 
application for extradition must be rejected.” 

5 Printed in Supplement to this JouRNAL, p. 45. 

6127 U. S. 457, 462-463. In this case, the Supreme Court was dealing with a similar 
article embraced in the Extradition Treaty between the United States and Mexico of Dec. 
11, 1861. 
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Taking this provision of the treaty, and that of the Revised Statutes 
above recited, we are of opinion that the proceeding before the commis- 
sioner is not to be regarded as in the nature of a final trial by which the 
prisoner could be convicted or acquitted of the crime charged against him, 
but rather of the character of those preliminary examinations which take 
place every day in this country before an examining or committing magis- 
trate for the purpose of determining whether a case is made out which 
will justify the holding of the accused, either by imprisonment or under | 
bail, to ultimately answer to an indictment, or other proceeding, in | 
which he shall be finally tried upon the charge made against him. 


Hence, defensive testimony by way of confession and avoidance becomes im- 
material; the inquiry before the tribunal not being whether there is excuse or. 
justification for the conduct of the accused, but rather whether there is prob- 
able cause for holding him for trial. The Court of Appeals, while seemingly 
convinced that the accused had a solid defense against conviction in Illinois, 
did not indicate whether, despite such fact, the production of like evidence of 
criminality before the judicial authorities in Greece would fail to justify his 
apprehension and commitment for trial in that country if the offenses charged 
against him had been there committed. 

On December 30, 1932, the Legation at Athens reported to the Department 
of State that no appeal could be taken in the Insull case, and that the decision 
could not be reviewed by the same court on the same evidence, adding, how- 
ever, that possibly a rehearing on the presentation of fresh facts might be 
had. On March 17, 1933, the Legation at Athens reported that the decision 
was irrevocable, that no method of appeal was provided by the Greek legis- 
lation, and that no additional evidence could be presented. It was said that 
a fresh request for extradition would be heard if based on an indictment, war- 
rant and the proofs of criminality of such nature as were contemplated in 
the treaty, if the evidence consisted of a new set of facts unrelated to those 
embraced in the demand for surrender which had been rejected. 

In June, 1933, Insull was indicted in the United States under five counts, 
charging violations of §52b, Clause 6 of Title 11, U. S. Code (Bankruptcy 
Laws). The alleged violations were said to have been committed at Chicago 
on November 2, December 12, December 15, December 22, 1931, and January 
20, 1932, “consisting of the unlawful transfer of property belonging to the 
Corporation Securities Company of Chicago, Illinois, while Insull was an 
officer and agent thereof and in contemplation of the bankruptcy of said cor- 
poration, and to defeat the operation of the Bankruptcy Act.” A bench war- 
rant was issued for the arrest of the accused, but returned not found. The 
Attorney General of the United States formally requested the Secretary of 
State to obtain the provisional arrest and detention of the fugitive. The 
arrest of the accused was requested of Greece on August 14, 1933, and was 
effected on August 26, and his surrender to the United States duly demanded 
under the provisions of Article 2 of the Extradition Treaty. 

On October 31, 1933, the Court of Appeals at Athens refused the application 
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for Insull’s surrender. Its decision, as well as the dissenting opinion of the 
Presiding Justice, Mr. Panegyrakis,’ deserve attention. From the former it 
is apparent that evidence was offered charging the accused with the com- 
mission of acts which apparently in the mind of the court constituted offenses 
against the laws of both Greece and the United States, and which must com- 
pel the conclusion that, if the commission of those acts had taken place in 
Greece, evidence such as that offered by the United States would have been 
deemed to justify his apprehension and commitment for trial.§ In this con- 
nection the language of the dissenting Presiding Justice is significant. He 
declared that: 


The Council is unanimously of the opinion that the accused did com- 
mit the offenses under the American law, for which he has been indicted, 
although the distinction is drawn that some of these violations do not 
constitute the offense of bankruptcy of a company administrator accord- 
ing to Greek law. But the Council is agreed that the company was in a 
state of insolvency at the time when the accused, as its administrator, 
paid into The Northern Trust Company the sum of $558,120 for the pay- 
ment of a dividend to the holders of the company’s preferred stock, a 
payment which had been voted not out of real profits or surpluses of the 
company, but out of its capital and out of fictitious and pretended 
profits or surpluses (first count) ; that this act of paying a dividend out 
of capital is in itself a fraudulent act and it is not necessary to seek any 
other more specific confirmation of fraud; and that the payment of divi- 
dends to a certain class of shareholders comes under Section 3 of Article 
685 of the Greek Commercial Law. Consequently, under that provision 
of the Greek law, the accused as the company’s administrator, by paying 
dividends to the holders of the company’s preferred stock not out of 
profits and thereby reducing the company’s capital, can be prosecuted for 
bankruptcy even under the Greek law. 


7 Printed in this JouRNAL, infra, pp. 362, 372. 

8 Thus the court, after discussing the nature of the five offenses charged against the ac- 
cused in the indictment, went on to say: ‘‘Lastly, under the first count, the accused being, 
together with others, an officer (Chairman of the Board of Directors and member of the 
Executive Committee) of the bankrupt corporation and well knowing the latter’s insolvent 
condition, etc., handed over out of the corporation’s assets and capital a sum of $558,120 to 
The Northern Trust Company of Chicago, which, acting on the accused’s instructions, used 
this sum for the payment of a dividend to the holders of the company’s preferred stock 
(amongst whom was the accused himself), which dividend was paid, not out of real earnings 
or surpluses of the company, but really out of its capital, the earnings and surpluses being 
fictitious and imaginary. 

‘‘All the foregoing five counts constitute the offenses (according to the indictment) against 
the laws of the United States, and are punishable by imprisonment not exceeding five years, 
if committed by officers or agents of a person or corporation who, in contemplation of the 
corporation’s bankruptcy or with intent to frustrate the operation of the bankruptcy law, shall 
conceal or transfer any assets of the corporation or person, whose officers or agents they are, 
‘transfer’ being understood, under the official interpretation, to mean any alienation of the 
property or of its possession, whether absolute or conditional, and if attempted in any manner. 

“These acts constitute offenses under the Greek bankruptcy law, as well. . . . This pay- 
ment of dividends manifestly non-existent at the expense of the share capital is in itself 
fraudulent and it is unnecessary to prove any other more specific definition of fraud.” 
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Moreover, he went on to say that under the Greek law, sufficient indications 
were furnished by the evidence to justify the arrest and commitment to trial 
of the accused had the offenses been committed on Greek territory. 

The majority of the tribunal appeared to justify its decision on the ground 
that, despite the acts chargeable to the accused and of which evidence was 
offered, there was provocation for his conduct of which some features were 
not inspired by any malevolent intention, and that he did not appear to have 
been actuated by any fraudulent intent. It is not apparent, however, how 
this argument could be applied with reference to the transaction involving 
the payment of dividends non-existent, at the expense of capital stock. At- 
tentive examination of the decision must inspire the conclusion that the court 
essayed to try the accused and to accept its own conclusions as to a lack of 
fraudulent intent as a sufficient defense against conviction, and against also 
the obligation of the Greek state to surrender him to the United States. 

Under the circumstances, it is not surprising that on November 5, 1933, 
Mr. MacVeagh, the American Minister to Greece, was instructed to deliver 
to the Greek Minister of Foreign Affairs the following communication: 


I am instructed to inform Your Excellency that the United States 
Government has learned with astonishment that the Greek authorities 
have again declined to honor the request of the United States for the 
extradition of Samuel Insull, a fugitive from American justice. 

My Government finds it difficult to reconcile this unusual decision with 
the admission of the competent authorities that the fugitive committed 
the acts with which he was charged and that these acts are illegal and 
fraudulent both in the United States and Greece. Without going into 
the details of the decision, it is evident that the authorities attempted 
actually to try the case instead of confining themselves to ascertaining 

_whether the evidence submitted by the United States Government was 
sufficient to justify the fugitive’s apprehension and commitment for trial. 
There can be no doubt that the question of criminal intent referred to by 
the Hellenic Government would be fairly and judiciously passed upon 
by the courts in the United States. I am to add that my Government 
considers the decision utterly untenable and a clear violation of the 
American-Hellenic Treaty of Extradition signed at Athens on May 6, 
1931.9 


In view of the position taken by the United States, which in substance 
asserts that the Greek state, through its judicial authorities, has failed to 


* Department of State, Press Release, Nov. 5, 1933. 

The communication contained the further statement: “Inasmuch as the Greek authorities 
have now seen fit on two occasions to deny the just requests of the United States made under 
the provisions of the above-mentioned treaty, it is epparent that this treaty, although 
similar in terms to treaties which the United States has found effective in extraditing fugi- 
tives from other countries, cannot be relied upon to effect the extradition of fugitives who 
have fled to Greece. My Government therefore considers that from the American point of 
view the treaty is entirely useless. Accordingly I am instructed to give formal notice 
herewith of my Government’s denunciation of the treaty with a view to its termination at 
the earliest date possible under its pertinent provisions.” 


| 
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respect the terms of the Hellenic-American Treaty of Extradition, there has 
arisen an issue that requires adjustment. It is suggested that the alleged 
breach of the treaty appropriately calls for adjudication before an interna- 
tional forum. From an American point of view, it would be desirable to 
submit to the Permanent Court of Arbitration at The Hague, under the exist- 
ing Arbitration Treaty between the United States and Greece, of June 19, 
1930, the question whether Greece has been guilty of a breach of the Treaty 
of Extradition. The conclusion of that tribunal on that question would be 
helpful to the cause of extradition. The protest of an aggrieved state, such 
as the United States, however valid, needs support and vindication in an in- 
ternational forum to which the contracting states have agreed to have re- 


course. 
CHARLES CHENEY HyDE 


THE GOLD CLAUSE IN INTERNATIONAL LOANS 


Huge amounts of external funded obligations, both public and private, 
issued in many countries and now outstanding, contain clauses for the pay- 
ment of principal and interest in gold or in gold coin. For this reason the 
decision rendered in the House of Lords on December 15, 1933, in the case of 
Feist v. Société Intercommunale Belge d’Electricité,! is of international im- 
portance. No serious question of the conflict of laws was involved because 
the bonds under construction were by their own terms to be “construed and 
the rights of the parties regulated according to the law of England and as a 
contract made and according to the terms thereof to be performed in Eng- 
land.” The circumstances of issue confirmed the rule of construction be- 
cause the bonds were floated in England by an English firm, designated as 
fiscal agent of the obligor, and payable, principal and interest, at the office 
of such agent in London. The defendant, a Belgian company, promised to 
pay the principal in sterling in gold coin of the United Kingdom of or equal 
to the standard of weight and fineness existing on the first day of September, 
1928. The interest was payable in the same medium at 51% per cent. by 
equal half-yearly payments. In September, 1928, when the bonds were 
issued, the Gold Standard Act, 1925, had exempted the Bank of England from 
obligation to pay its own notes in gold coin but they still remained legal 
tender, and currency notes were not redeemable in gold coin. The Currency 
and Bank Note Act, 1928, had been passed, though it did not go into effect 
until November 22, of that year. By these laws, gold coin was substantially 
withdrawn from circulation. Furthermore, the literal interpretation of the 
gold clause would have required that the coins tendered would all have to be 
of the exact standard of weight and fineness specified in the Coinage Act of 
1870, and the interest provided by the separate coupons would have had to be 
paid in gold coin of a denomination which did not and never did exist in the 
United Kingdom. 

1 Reprinted in this JourNAL, infra, p. 374. 
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It was the impossibility of literal compliance with these clauses which in- 
duced both the Chancery Division at nisi prius and the Court of Appeal to 
decide that the bonds could be discharged by the payment of the stipulated 
amount in any sterling currency which for the time being was legal tender for 
the amount due, thus treating the bonds as though the gold clause were ex- 
cluded. In the House of Lords, however, Lord Russell of Killowen, in an 
opinion concurred in by all the other sitting judges, determined that the gold 
clause was inserted in contemplation of the very contingency of the country 
going off the gold standard at some future date, as in fact it did in 1931; “for 
the parties must have inserted these special words for some special purpose, 
and if that purpose can be discerned by legitimate means, effect should be given 
toit.” Accordingly, the court construed the gold clause not as constituting the 
mode of payment but as describing and measuring the company’s obligation. 
In arriving at this result, the House of Lords, sitting as a national court of 
final resort, adopted the reasoning of the Permanent Court of International 
Justice in the so-called Gold Clause Cases of France against Brazil and the 
Kingdom of the Serbs, Croats and Slovenes, respectively. While in no sense 
binding upon the court, the reasoning of the Hague Court was recognized as 
stating happily and succinctly the considerations and principles which influ- 
enced the conclusion reached. In the last named case, the Hague Court said: 
“The treatment of the gold clause as indicating a mere modality of payment, 
without reference to a gold standard of value, would be, not to construe but 
to destroy it.” ? 

The refusal of the Court of Appeal of England to enforce the gold clause 
because of impossibility of performance was not without its influence in cer- 
tain courts of the United States. This was the view adopted by Mr. Justice 
Ingraham in Irving Trust Co. v. Hazelwood. The court distinguished 
Bronson v. Rodes,* a case decided in the Supreme Court during the period of 
the suspension of specie payment after the Civil War, pointing out that at 
that time two varieties of money, gold and paper, were in general circulation. 
In 1933, however, gold coin and gold certificates were withdrawn from cir- 
culation by presidential proclamation, and the clause, literally construed, 
would have been substantially impossible of performance. 

Since the Joint Resolution of Congress of June 5, 1933, the question of the 
judicial interpretation to be given to the gold clause becomes academic, at 
least to the extent that such legislation is determined to be valid and ap- 
plicable. By this resolution, Congress declared that “every provision con- 
tained in or made with respect to any obligation which purports to give the 
obligee a right to require repayment in gold or a particular kind of coin or 

* Publications of the Permanent Court of International Justice. Case of the Serbian 
Loans, Judgment No. 14, at p. 32. 

* (1933) 265 N. Y. Supp. 57; 148 Misc. 456. ‘‘At the present time there is but one lawful 
medium of exchange, and this has the same coin value as gold of equal amount.” /bid. 


at p. 58. No appeal was taken. 
* (1869) 7 Wall. 229. See opinion by Chase, C. J., especially at p. 250. 
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currency, or in an amount of money of the United States measured thereby, 
is declared to be against public policy; and no such provision shall be con- 
tained in or made with respect to any obligation hereafter incurred.” Every 
obligation payable in money of the United States “shall be discharged upon 
payment, dollar for dollar, in any coin or currency which at the time of pay- 
ment is legal tender for public and private debts.” 5 

The constitutionality of this legislation is, of course, a question of mo- 
mentous importance upon which we do not here assume to enter.® If it be 
held constitutional, many problems of an international character will inevi- 
tably arise. The legislation is by its terms applicable to any of the public 
debt which contains provision for payment in gold or gold coin, as well as to 
obligations of similar import of a private character. Many obligations of 
both categories are held abroad by citizens of foreign countries, or by insti- 
tutions constituting the fiscus of a foreign government, such as its treasury 
or its national bank. An example of direct government obligation contain- 
ing the gold clause is represented by the treaty of 1903 with the Republic of 
Panama, under which the initial and annual payments to be made for cession 
of the rights in the Canal Zone are stipulated to be made in gold coin of the 
United States (Art. XIV). A claim for the specific performance of this treaty 
has been recently lodged by the Government of Panama. 

Aside from an obligation running directly from one government to an- 
other, an international claim may arise through the espousal by one govern- 
ment of the cause of its nationals against another government obligated under 
a gold clause. The attempt of the obligor to nullify its obligation by an 
ex parte interpretation of the clause, or by making its performance impossible 
or unlawful by statute, may well constitute a denial of justice after all local 
remedies have been exhausted. In the Gold Clause cases before the Perma- 
nent Court, the French Government intervened in behalf of a group of French 
banks because of the interpretation sought to be given to the clause by the 
obligor governments. The court recognized the claim as being distinct from 
those of the French nationals, though fundamentally based upon the same 
state of facts. It is true the cases were submitted under voluntary special 
agreements, but the court decided that the claims held originally by individ- 
uals gave rise to a proper international dispute between states, which the 
court was competent to adjudicate, though relating to municipal law and 
questions of fact.” 

Owing to the present status of the external debt of many countries, there 
will inevitably be a balancing of claims under the gold clause. Most of the 
outstanding securities of the United States Government embody the gold 

5 (1933) 48 U. S. Stat. L. 112. Pub. Resolution, No. 10, 73rd Congress. 

6 Cf. George A. King, in 2 George Washington Law Rev., 1934, p. 131; Phanor J. Eder, 
in 19 Cornell Law Quarterly, Dec. 1933, p. 1. 

7 Case of the Serbian Loans, Judgment No. 14, p. 19; Case of the Brazilian Loans Judg- 


ment No. 15, p.101. A similar ruling was made in the Mavrommatis Case, Judgment No. 2, 
p. 12. 
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clause. They are not external loans, however. The inclusion of the clause 
was required by the Act of February 4,1910. On the other hand, most of the 
war-debt funding agreements made by the United States provide for payment 
either in United States bonds or “in United States gold coin of the present 
standard of weight and fineness.” The agreement with Great Britain permits 
payment in equivalent gold bullion. Congress endeavored to be fair in de- 
claring the enforcement of the gold clause to be against public policy inasmuch 
as the joint resolution includes all obligations of as well as to the United States 
(excepting currency). But its terms are also broad enough to cover 
obligations of foreign governments held by American nationals. Many 
of these loans issued since the World War contain the gold clause. Whether 
or not obligations of the last named category are affected by the joint 
resolution under the ordinary principles of the conflict of laws, it is mani- 
fest that the Department of State would not now espouse the rights of private 
holders to the extent of endeavoring to enforce payment under the gold 
clause. 

The recent decision of the House of Lords in the case of the Belgian com- 
pany, the authority of the Gold Clause cases in the Permanent Court, and the 
indications of the United States Supreme Court given during the period of the 
Legal Tender Acts ® all tend toward removing the element of controversial 
construction from the gold clause and placing it, so far as possible interna- 
tional claims are concerned, upon a frankly more realistic basis. If security as 
to the medium of payment, or its equivalent measured by some reasonable 
standard, cannot be assured through proper clauses against attack by action 
of the borrowing government, the placement of international loans with pri- 
vate investors will have become extremely difficult, even as to govern- 
ments concerning whose financial stability at the moment there may be no 
question. 

ArtTuur K. KuHn 


THE NEW DEAL IN INTERVENTION 
On September 11, 1933, Secretary of State Cordell Hull declared: 


The chief concern of the Government of the United States is as it has 
been that Cuba solve her own political problems in accordance with the 
desires of the Cuban people themselves. . . . Our government is pre- 
pared to welcome any government representing the will of the people of 
the Republic and capable of maintaining law and order throughout the 
island. Such a government would be competent to carry out the func- 
tions and obligations incumbent upon any stable government. This has 
been the exact attitude of the United States Government from the be- 
ginning.? 

*See besides the case of Bronson v. Rodes cited supra, Trebilock v. Wilson (1871), 12 
Wall. 687 at p. 697; Butler v. Horwitz (1869), 7 Wall. 258; Gregory v. Morris (1878), 96 U.S. 
619 at p. 625. 


’ Press Releases, Dept. of State, Weekly Issue No. 207, p. 152. 
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Six weeks later, on November 1, the Secretary, at a meeting of the Govern- 
ing Board of the Pan American Union, in the course of his remarks thanking 
members of the Governing Board for re-electing him as presiding officer, said: 


The President in his inaugural address said: “I would dedicate this 
nation to the policy of the good neighbor—the neighbor who resolutely 
respects himself and, because he does so, respects the rights of others— 
the neighbor who respects his obligations and respects the sanctity of his 
agreements in and with a world of neighbors.” Without reading further, 
that is the keynote—the touchstone, I might say—that so far has and 
hereafter will continue to govern the plans and purposes and utterances 
and actions of my government. 


At the Seventh International Conference of American States, at Monte- 
video, which the Secretary attended as Chairman of the American Delegation, 
in the course of his remarks made December 15, 1933, in seconding the pro- 
posal of Dr. Saavedra Lamas that all nations at the conference give their ad- 
herence to the existing peace conventions since the Gondra Pact, he de- 
clared that the real significance of the passage of this resolution and the 
agreement to attach from twelve to twenty signatures of governments to 
the five peace pacts * thus far unsigned by them, lay in the deep and solemn 
spirit of peace which pervaded the mind and heart of every delegate and 
moved each one to promote conditions of peace. And in amplification of this 
thought, he said: 


Peace and economic rehabilitation must be our objective. The avoid- 
ance of war must be our supreme purpose. . . . I grant with all my heart 
that with the end of that conflict [in the Gran Chaco] war as an instru- 
ment for settling international disputes will have lost its last foothold in 
this hemisphere. 


I am safe in the statement that each of the American nations whole- 
heartedly supports this doctrine—that every nation alike earnestly 
favors the absolute independence, the unimpaired sovereignty, the per- 
fect equality, and the political integrity of each nation, large or small, 
as they similarly oppose aggression in every sense of the word. 

. . . My government is doing its utmost, with due regard to commit- 
ments made in the past, to end with all possible speed engagements which 


2 Press Releases, Dept. of State, Weekly Issue No. 214, pp. 252-253. 

3 The five pacts indicated were: 

Kellogg-Briand Peace Pact (Pact of Paris), signed in Paris, Aug. 27, 1928. Signed and 
ratified by the United States. Printed in this JournaL, Supplement Vol. 22 (1928), p. 171. 

Anti-War Pact, proposed by the Argentine Foreign Minister, Dr. Saavedra Lamas, signed 
at Rio de Janeiro, Oct. 10, 1933, by Argentina, Brazil, Chile, Mexico, Paraguay and Uruguay. 

Treaty to Avoid or Prevent Conflicts between the American States (Gondra Treaty), 
signed at the Fifth Pan American Conference, Santiago, Chile, May 3, 1923. Signed and 
ratified by the United States. Printed, ibid., Vol. 21 (1927), p. 107. 

General Convention of Inter-American Conciliation, signed at Washington, Jan. 5, 1929. 
Signed and ratified by the United States. Jbid., Vol. 23 (1929), p. 76. 

General Treaty of Inter-American Arbitration, signed at Washington, Jan. 5, 1929. 
Signed but not yet ratified by the United States. Jbid., p. 82. 
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have been set up by previous circumstances. There are some engage- 
ments which can be removed more speedily than others. In some in- 
stances disentanglement from obligations of another era can only be 
brought about through the exercise of some patience. The United States 
is determined that its new policy of the New Deal—of enlightened liberal- 
ism—shall have full effect and shall be recognized in its fullest import by 
its neighbors. The people of my country strongly feel that the so-called 
right of conquest must forever be banished from this hemisphere, and 
most of all they shun and reject that so-called right for themselves. 
The New Deal indeed would be an empty boast if it did not mean that.‘ 


In the statement issued by Secretary Hull upon his return to Washington, 
referring to the achievements of the conference, he emphasized especially the 
importance of the development of “affinity of spirit and sentiment, based on 
common interests of the twenty-one American republics, unlike anything that 
has existed in generations.” Continuing, he said: 


When we went to Montevideo, there were perhaps some traces of the 
suspicions and misgivings that marred inter-American relations in the 
past. . . . When the President, supporting the actions of the delegation, 
emphasized the assurance that the United States disavows and despises 
all the old themes of conquest or armed intervention, it became evident 
that solidarity of purpose of all the Americas could be attained... . 
This made it possible for the conference to act with unity in conferring 
upon the American nations the leadership in pointing the way for the 
world to attain economic order, by removing economic barriers as rap- 
idly as temporary emergency measures would permit, and political order, 
by dinning into the ears of all the world the heinousness of war as a 
method of settling international disputes. At the same time, with the 
same unanimity, the conference recognized, by concrete action in many 
directions, the desirability of closer cultural and commercial interchange 
between the continents through improved methods of transportation and 
communication. 

In the matter of the war in the Gran Chaco, the delegates moved in 
common accord not only to bring about an end to that conflict but to 
open up honorable avenues for the retirement of the two nations made 
desperate by protracted fighting. I firmly believe that the result will be 
the elimination of warfare in this hemisphere. Montevideo stigmatized 
this cruel survival of darker ages as it has never been stigmatized before.® 


In all of these statements there is no radical departure from the existing or 
traditional policy of our government. Nevertheless, the emphasis laid on the 
cooperative action of the American states and the repeated declarations of our 
Secretary that warlike measures must be excluded as an instrument of policy, 
bring out very clearly the firm intention of the administration to refrain as 
far as possible from armed intervention, and if it should ever be necessary to 
have recourse to this measure, to first use every effort to secure the codperative 
and collective action of the other states. 


‘ Press Releases, Dept. of State, Weekly Issue No. 220, pp. 343-346. 
5 Ibid., No. 226, pp. 43-45. 
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Secretary Root was a proponent of this same policy. Policy it must for 
the present be considered, for the law still remains that each state may, in the 
last analysis, when necessary for the protection of its rights under interna- 
tional law, have recourse to armed intervention. The foreign state, grieved 
by the disregard of its recognized right, might, under the rules of international 
law, employ such force as is reasonably necessary to secure respect for its 
rights. The inconvenience and danger of such a result is apparent. But 
more recently the nations have come to recognize the enormously increased 
disadvantages of such recourse to force. The loss of life and the incidental 
expenses are often out of all proportion to the significance of the rights inter- 
vention is intended to vindicate. Furthermore, the recourse to economic dis- 
crimination and the refusal to permit the floating of desired loans has become 
so serious a penalty that, in most instances, it fulfils much more effectively 
than actual recourse to force the réle of a sanction. 

Collective intervention has always been desirable, since it indicates that a 
single state injured by the disregard of its rights is not really using interven- 
tion as an excuse to cloak political desires of conquest. Relying upon these 
formal statements of the policy of President Roosevelt, as proclaimed by Sec- 
retary of State Hull, we may rest assured that when intervention does become 
necessary, it will be employed in a collective form. If, unfortunately, it 
should happen that such collective action were impossible of organization, 
and the disregard should be found of sufficient gravity to require redress, it 
would then be necessary for the administration to consider whether it would 
not have to return to the ancient practice of single intervention. 

In the days of Jefferson, the United States took advanced ground in pro- 
claiming its new policy in regard to the law of neutrality, and what was then 
a “new deal” has become the recognized law of the nations. Two generations 
later, this country proclaimed the inalienable right of each individual to ex- 
patriate himself, thereby laying the basis for the ultimate recognition of this 
principle of transcending importance. This latter principle has not yet, it is 
true, received the complete recognition of all of the states, but it moves gradu- 
ally and surely forward toward the goal. 

In the preceding administration, Secretary Stimson announced the doctrine 
of non-recognition of the fruits of conquest. It was no slight achievement for 
the cause of peace when the League of Nations unanimously branded the ac- 
tion of Japan as that of an aggressor. Yet today, when it is evident that the 
codperation of the nations is not sufficiently well organized to permit combined 
action to enforce compliance with respect for this rule, it is right that they 
should choose to meet Japan in friendly intercourse, since it profiteth no state 
to pursue a fruitless course of bickering. 

And now comes this latest policy of the New Deal, which means that re- 
course to force in the vindication of international law shall be employed only 
after prolonged and serious efforts for peaceful settlement, and then only when 
supported by the collective action of the states. This, like the doctrine of ex- 
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patriation, must, we repeat, still be regarded as policy, but it is a policy which 
is in accord with the trend of world affairs, and, as in the case of Jefferson’s 
policy of neutrality, we may confidently expect that it will, in the not distant 
future, secure the support of the entire world. 

C. STOWELL 


THE MONTEVIDEO RESOLUTION ON CODIFICATION 


Among the ninety-four resolutions adopted by the recent Pan American 
Conference at Montevideo, Resolution LXX,! involves a radical departure 
from the system of procedure and technique set up by the Sixth Conference 
at Havana. In order to understand the new proposals it is necessary to recall 
to mind the efforts to establish a codification system since the matter was 
first broached at the Second Pan American Conference in the City of Mexico 
in 1901. By a convention there signed, a committee of seven jurists was to 
be created, serving by appointment by the Secretary of State and the Minis- 
ters of the American Republics at Washington. The convention was never 
in effect because ratified by only three signatories, Bolivia, Guatemala, and 
Salvador. The proposed committee was to consist of five American and 
two European members. It was to draft for presentation to the Third Pan 
American Conference “and in the shortest possible time,” a code of public 
international law and another of private international law “which will govern 
the relations between the American nations.” At the Third Pan American 
Conference at Rio, 1906, a new convention was signed, and later ratified by 
fifteen states, by which an international commission of jurists was estab- 
lished, consisting of one member from each of the signatory states. The first 
meeting of the commission was to have been in 1907 at Rio for organization 
and distribution of the work. Due to delay in ratification the commission did 
not meet until June,.1912. In July of that year the Fourth Pan American 
Conference was held at Buenos Aires. It took no action upon the matter. 
The commission sat at Rio from June 26 until July 19, 1912, with sixteen 
states represented. Its paper organization was elaborate with six subcom- 
missions, each to meet in a different capital, the full commission to meet 
in 1914. The World War interfered with the preparatory work of the sub- 
commissions, and the commission never met again. 

Perhaps partly because the Rio meeting of the International Commission of 
Jurists had not produced the substantial results looked for, the American 
Institute of International Law was organized at Washington on Columbus 
Day, 1912, under the honorary presidency of Elihu Root. It is not too 
much to say that whatever has been accomplished in the way of the codifica- 
tion of international law under the auspices of official Pan Americanism has 
been due to the activities of the American Institute. It revived the project 
of codification at Santiago in 1923. It performed all of the preparatory 
work for the Rio meeting of the reconstructed Commission of American Jurists 


1 Printed in Supplement to this JourNAL, p. 55. 
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in 1927, of which the conventions of Havana, now in process of ratification, 
are the result. The Bustamante Code of Private International Law is the 
result of its initiative. The Sixth Pan American Conference at Havana, 1928, 
in recognition of its services, formally associated the American Institute with 
the preparatory work of codification by providing that the executive commit- 
tee of the Institute should receive draft projects as prepared by various 
agencies, make a technical study of them, and report their results to the Pan 
American Union. 

The resolution recently adopted at Montevideo would seem to eliminate 
the American Institute from the process of codification, at least officially. 
After premising that codification must be gradual and progressive and neces- 
sarily coérdinated with the work of codification “being done by the League of 
Nations” (which seems at the present to be doing nothing in this respect and 
to have yielded its initiative in the process), the resolution “maintains” the 
Commission of Jurists created at Santiago in 1923, and provides for national 
commissions for codification in each signatory state, with a Commission of 
Experts for the preparatory work. The establishment of this Commission 
of Experts is a radical departure from the system as adopted at Havana. In 
some respects it resembles in projected functioning the Committee of Experts 
for the Progressive Codification of International Law established by the 
League of Nations in 1924, which performed the preparatory work for the 
Hague Codification Conference of 1930. It would be unfair to ascribe 
the meagreness of the results of the Hague Conference to the technique of the 
Committee of Experts. Nevertheless, no one will maintain, in the light of 
the event, that the subjects selected for the Hague Conference were “suitable 
and ripe” for codification, notwithstanding the efforts of the committee to 
make them so. The committee was appointed by the League and (most 
important for the prompt beginning and uninterrupted continuation 
of its labors) it was financed by the League through successive budgetary 
items. 

The proposed Pan American Commission of Experts is evidently patterned 
upon the League committee. But its methods of selection and payment for 
services rendered are totally different. Each of the twenty-one governments 
is to submit to the Pan American Union a panel of five qualified persons 
selected for its national commission. From the total panel thus submitted 
each government is to select seven persons, not more than two being its na- 
tionals. These selections having been submitted to the various governments, 
the seven found to have the highest number of votes are to constitute the 
Commission of Experts. Its primary duty is that “of organizing, with a 
preparatory character, the work of codification.” At annual meetings (the 
first to be held at Washington as soon as there is organized a general secre- 
tariat and judicial section in the Pan American Union, an arrangement which 
in itself deserves much thought and arouses the query as to how the expenses 
of these new instrumentalities are to be met), the commission is to examine 
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“all the problems of private and public international law and will make a list 
of those matters which it considers susceptible of codification.” The tech- 
nique of the League committee is then to be followed: with respect to each 
point it will draw up a questionnaire which is to be submitted to the considera- 
tion of all the national commissions of codification. Upon the basis of these 
answers, the commission is to select those topics which are susceptible of 
codification, tne criterion being “a harmony of opinions which permits the 
formulation of concrete bases of discussion.” The list having been thus 
made, the commission is to formulate these bases of discussion for the Interna- 
tional Commission of Jurists, of which the members of the preparatory com- 
mission are to be members serving as delegates from their respective states. 
The plenary meeting is to be at Rio at a time not stated. The International 
Commission of Jurists, it is proposed, will be empowered to sign treaties, thus 
apparently eliminating the formal work of codification from the agenda of 
the Pan American Conference. 

It is to be observed that the members of the preparatory commission are 
to serve in a double, and possibly contradictory capacity, viz., as experts, for 
the “scientific” preparatory work, and as official representatives of their re- 
spective states with full powers for the signing of conventions. 

Clearly the proposed Commission of Experts will occupy the key position 
in the entire process. What initial impulse will set the plan in motion re- 
mains to be seen. A resolution of the conference has no legal validity or 
binding force. Possibly the initiative may be taken by the Pan American 
Union, which was burdened by a score of new activities by the conference at 
Montevideo. Again, the method of financing the preparatory commission is 
somewhat original. Each government which is honored by having its national 
selected upon the preparatory commission is to pay his salary and expenses 
as it may for itself determine. 

How this new plan will work, or if it will be tried, it is too early to predict. 
If it is to be launched, the only apparent initiative is, as was indicated, that 
of the Pan American Union. That, however, will not solve the financial prob- 
lem. The budget of the Pan American Union must be greatly enlarged if a 
legal secretariat and a juridical section are to be organized and permitted 
to function in an adequate way. The permanence and activity of the pro- 
posed preparatory commission will require a more definite assumption of 
financial responsibilities by the various states than the resolution of Monte- 
video indicates. The action of the League of Nations, which has thrown the 
initiative as to codification upon single states, has certainly not expedited the 
work. The resolution of Montevideo, by rescinding in effect the resolution 
of Havana, and by its proposal to eliminate codification from the agenda of 
future Pan American Conferences, may “codrdinate” the work of codifica- 
tion with that of the League, but together they may result in putting codifica- 
tion in the doldrums. 

J. S. Reeves 
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THE AFTERMATH OF THE PERMANENT COURT’S JUDGMENT 
IN THE FREE ZONES CASE 


In its judgment of June 7, 1932,1 the Permanent Court of International 
Justice decided that the régime of the free zones in Gex and Upper Savoy 
should “continue in force so long as it has not been modified by agreement” 
between France and Switzerland; that France might continue to collect at 
the political frontier only “fiscal duties not possessing the character of cus- 
toms duties,” and that the customs line should be withdrawn by January 1, 
1934; and that “some provision for the importation of goods free of duty or 
at reduced rates across the line of the Federal customs, in favor of the products 
of the Zones, should be contemplated,” a Swiss declaration on this question 
being “placed on record.” The terms of the Swiss declaration referred to 
were as follows: ? 


1. By the note of May 5, 1919 (Annex I to Article 435 of the Treaty of 
Versailles), Switzerland undertook—on the understanding that the free 
zones of Upper Savoy and the District of Gex were maintained—“to 
regulate in a manner more appropriate to the economic conditions of the 
present day the terms of the exchange of goods between the regions in 
question.” 

2. Should the judgment of the court, in conformity with the principles 
laid down by the order of December 6, 1930, compel France to establish 
her customs barrier on the line fixed by the provisions of the treaties of 
1815 and other supplementary instruments concerning the free zones of 
Upper Savoy and the District of Gex, Switzerland, without making any 
reservation for subsequent ratification, accepts the following: 

(a) The Franco-Swiss negotiations designed to secure the execu- 
tion of the undertaking stated in No. 1 above shall take place, should 
France so request within twelve months from the date of the court’s 
judgment, with the assistance and subject to the mediation of three 
experts. 

(b) Failing an agreement between the parties and upon the request of 
either party, the said experts shall be appointed from amongst the na- 
tionals of countries other than France and Switzerland, by the judge at 
present acting as President of the Permanent Court of International 
Justice for the purposes of the case of the free zones, or, should he be un- 
able to do so, by the President of the Permanent Court of International 
Justice, provided these persons consent to undertake this duty. 

(c) It shall rest with the experts to fix—with binding effect for the 
parties—in so far as may be necessary by reason of the absence of agree- 
ment between them, the terms of the settlement to be enacted in virtue 
of the undertaking given by Switzerland (No. 1 above). The principles 
of law laid down by the judgment of the court shall be binding on the 
experts, save in so far as the parties may by mutual consent authorize 
them to depart therefrom. 


This declaration was made by the Swiss agent (M. Logoz) on April 22, 1932, 
in the course of oral arguments before the court, and on behalf of his govern- 
ment the Swiss agent asked the court to take note of the declaration in its 


1 Series A/B, No. 46. 2 Jd., pp. 169-170. The original was in French. 
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judgment.® In his oral reply on April 26, 1932, the French agent (Professor 
Basdevant) treated the declaration as an offer to arbitrate (offre de com- 
promis), and as such he doubted its binding character, in view of the constitu- 
tional limitation on the treaty-making power in Switzerland. A decree of 
the Swiss Federal Assembly of March 26, 1925,5 had invested the Federal 
Council with the powers necessary for settling questions which might arise 
under the compromis between France and Switzerland; * but the French agent 
urged that the question involved in the Swiss declaration did not fall within 
these powers, that it was not a question of executing the compromis but a 
question of a new compromis to arbitrate before another tribunal. In the 
motives stated by the court, it was said: 7 “It is true that, in the course of 
the recent hearings, the French agent declared the Swiss proposal to be in- 
acceptable; but it is also true that he regarded it as an offer to conclude a 
special agreement, an offer which, in this form, he had no power to entertain. 
It is also true that the French agent expressed certain doubts as to the binding 
character, from a constitutional point of view, of the Swiss declaration; hav- 
ing regard to the circumstances in which this declaration was made, the court 
must however regard it as binding on Switzerland.” These “circumstances” 
were not explained, and it is possible to argue that the Swiss Federal Council 
had been given ample powers to make a binding declaration. M. Dreyfus, 
French judge ad hoc, dissenting, thought it ‘open to question whether the 
declaration is binding on Switzerland.” 8 

The question as to the binding character of an oral declaration before the 
court is in some ways akin to the question as to the binding character of the 
“Thlen declaration” in the Eastern Greenland Case. The Swiss Federal Con- 
stitution of 1874 as amended requires (Art. 85) approval of a treaty by both 
chambers of the Swiss Federal Assembly, and provides (Art. 89): “Interna- 
tional treaties concluded for an indefinite time or for more than fifteen years 
are subject to adoption or rejection by the people, if a request to that effect is 
made by 30,000 citizens or by eight Cantons.” 1° The declaration of April 22, 
1932, was not a treaty, but it was an engagement not limited to fifteen years’ 
duration, and the court’s statement that it was of binding character may be 
taken to be in line with Judge Anzilotti’s statement in the Eastern Greenland 
Case with reference to the “Ihlen declaration” that limitations placed by Nor- 


* Series C, No. 58, p. 448. 47d., pp. 563-565. 

5 Recueil des Lois Fédérales, 1928, p. 37. 

*Id., p. 39. The reference here is to the French-Swiss compromis of Oct. 30, 1924. For 
the text, see Series A/B, No. 46, p. 97. 

7 Series A/B, No. 46, p. 170. 8 Jd., p. 209. 9 Series A/B, No. 53, p. 71. 

10 “Tes traités internationaux conclus pour une durée indéterminée ou pour plus de quinze 
ans sont soumis également a l’adoption ou au rejet du peuple, si la demande en est faite par 
30,000 citoyens ou par huit cantons.” 2 Dareste, Les Constitutions Modernes (4th ed.), 
p. 571. The first application of this provision after its adoption in 1921 was the popular 
vote on Feb. 18, 1923, by which the French-Swiss convention of Aug. 7, 1921, was rejected 
by 414,305 votes to 93,892. Series C, No. 17-I, p. 843. 
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wegian constitutional law on the powers of the Minister for Foreign Affairs did 
not concern the Danish Government." 

In the course of 1932, the French Government announced its willingness to 
abide by the judgment of the court, and on May 27, 1933, it accepted the pro- 
cedure proposed in the Swiss declaration before the court. The two govern- 
ments designated as experts M. Osten Undén (Sweden), Mr. John Baldwin 
(Great Britain) , and Sefior J. Lopes Olivan (Spain). These experts were in- 
vested with a twofold function, (1) to mediate, and (2) if necessary to arbi- 
trate. Formal negotiations between the parties were held with the assistance 
of the experts at Montreux-Territet on October 9-12 and November 6-25, 
1933. In the course of the negotiations, the French Government expressed 
the intention to maintain a fiscal cordon at the political frontier, and agree- 
ment was reached between the two delegations as to the control of the passage 
of persons and merchandise across this cordon. The parties agreed also on 
the delimitation of the zones, and on measures of control with reference to the 
zones. As the negotiations did not lead to complete agreement, however, 
notably on the admission into Switzerland of products of the zones following 
the withdrawal of the French customs line, on November 25, 1933, the experts 
were called upon to complete the terms of the settlement to the end that Swit- 
zerland might “regulate in a manner more appropriate to the economic condi- 
tions of the present day the terms of the exchange of goods between the regions 
in question.” Their sentence-arbitrale, given on December 1, 1933,!? set up 
a Réglement concernant les importations en Suisse des produits des zones 
franches which was said to have “obligatory effect” for the parties. 

Assuming the réle of arbitrators, the experts felt themselves called upon to 
establish a new réglement for the importation of products of the zones into 
Switzerland which would be more liberal and more stable than in the past. 
They took as a point of departure a projet submitted by the Swiss agent to 
the court in 1930,?% which had envisaged not only free entry of zones’ products 
into Switzerland, but also the entry of Swiss products into the zones free 
from customs duties and taxes. The French Government took the position 
that a tax on importations was not a customs duty or tax, the Swiss view being 
contra; on this point the expert-arbitrators felt themselves incompetent, but 
they refused to admit an interdependence of the fiscal régime of the zones 
and the customs facilities accorded by Switzerland. The Swiss agent’s pro- 
posal to the court placed certain restrictions on the importations from the 
zones into Switzerland, which the French delegation did not accept; however, 
certain proposals as to these restrictions were made by the experts and ac- 
cepted by the parties. The experts thought that the new régime should be 
more liberal than the proposal by Switzerland which would have called for a 
general quota system (systéme du contingentement). 

11 Series A/B, No. 53, p. 92. 


12 French Journal Officiel, Dec. 15, 1933, pp. 12441, 12479. 
18 Series C, No. 19-I, Vol. 3, p. 1246. 
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The “permanent” réglement was to enter into force on January 1, 1934. 
The essential points of this réglement are: (1) the unlimited free entry 
(franchise illimitée) for the entire production of agriculture and its branches 
(branches annexes), as well as for mineral products (bruts); (2) free entry 
for manufactured products within the limits of crédits d’importation; (3) al- 
lowance of temporary restrictions on the system of unlimited free entry, in 
exceptional circumstances; (4) establishment of an agency of conciliation 
and control; (5) establishment of an arbitral procedure. Under the fourth 
point, a permanent French-Swiss Commission is provided for, of which three 
members should be chosen by each government, to smooth out difficulties 
and to exercise other powers. Under the fifth point, an elaborate procedure 
is envisaged for disputes as to the interpretation or application of the régle- 
ment, which may call for arbitration by a single arbitrator, or by an ad hoc 
tribunal of five members acting ex aequo et bono. 

On December 15, 1933, a French decree was promulgated, fixing the bound- 
aries of the zones.1* On December 27, 1933,15 a law was promulgated in 
France for the establishment of the customs and fiscal régime in the French 
territories. On December 31, 1933, the French members of the permanent 
commission provided for in the réglement were designated. On the Swiss 
side, prior to January 1, 1934, the Federal Council promulgated a decree put- 
ting the réglement into effect.1® 

After some twelve years of contest, an important international dispute is 
thus, for the time being at any rate, brought to anend. Neither side is much 
satisfied, in consequence. The French Government has found itself com- 
pelled to reverse action taken in 1923. The people of Geneva, which is the 
part of Switzerland immediately affected, seem to have taken little satisfac- 
tion in the outcome since the first flush of pride in their victory has faded. 
Now that it is finished, the whole affair seems to have been hardly worth the 
effort. Yet it has furnished fresh indication of the value of permanent agen- 
cies in international relations, even if their réle is confined to building bridges 
from one public attitude to another. The existence of the Permanent Court 
of International Justice served in this case to prevent estrangement of the re- 
lations between two peoples. Perhaps one can say, also, that the later events 
have vindicated the judgment of the court. 

MAN ey O. Hupson 


THE RECOGNITION OF THE GOVERNMENT OF EL SALVADOR 


On January 26, 1934, the United States instructed the American represent- 
ative in Salvador to extend recognition to the government of that country. 
On the same day the Department of State made an announcement of this 
action as follows: 


“French Journal Officiel, Dec. 16, 1933, p. 12481. 
* Id., Dec. 29, 1933, p. 13016. 18 Recueil des Lois Fédérales, 1933, p. 1027. 


326 THE AMERICAN JOURNAL OF INTERNATIONAL LAW 


In view of the denunciation by El Salvador of the Treaty of Peace and 
Amity of 1923, and the recognition, on January 25, of the present régime 
there by the Republics of Nicaragua, Honduras, and Guatemala, Costa 
Rica having previously denounced the treaty and extended recognition 
to El Salvador, the American Chargé d’Affaires ad interim in San Sal- 
vador has today been instructed, under authorization of the President, to 
extend recognition to the Government of El Salvador, on behalf of the 
United States. 


This action of the United States disposed of an irritating question between 
the two governments which had been pending since December, 1931. Early 
in that month the government of President Arturo Araujo fell to a revolution- 
ary movement, and General Maximiliano Hernandez Martinez became Presi- 
dent. The American Minister on December 3 reported that the leadership 
of the revolution was in the hands of a number of military officers and that it 
was reported that the revolutionists planned to put Vice-President Martinez 
in office. On December 5 General Martinez announced in a decree, “I now 
assume the Presidency of the Republic.” Martinez had been Secretary of 
State for War and also Vice-President in the Araujo administration, resigning 
the portfolio of War a few days before the revolution. This relation of Mar- 
tinez to the prior government, the Department of State ruled, disqualified 
him from recognition as President of the Republic under the provisions of 
Article 2 of the treaty of February 7, 1923, between the five Central American 
Republics: 

The governments of the contracting parties will not recognize any other 
government which may come into power in any of the five republics 
through a coup d’état or a revolution against a recognized government, so 
long as the freely elected representatives of the people thereof have not 
constitutionally reorganized the country. And even in such a case they 
obligate themselves not to acknowledge the recognition if any of the 
persons elected as President, Vice-President or Chief of State designate 
should fall under any of the following heads: 

(1) If he should be the leader or one of the leaders of a coup d’état or 
revolution, or through blood relationship or marriage, be an ascendant or 
descendant or brother of such leader or leaders. 

(2) If he should have been a Secretary of State or should have held 
some high military command during the accomplishment of the coup 
d’état, the revolution, or while the election was being carried on, or if he 
should have held this office or command within the six months preceding 
the coup d’état, revolution or the election. 

Furthermore, in no case shall recognition be accorded to a government 
which arises from election to power of a citizen expressly and unques- 
tionably disqualified by the Constitution of his country as eligible to 
election as President, Vice-President or Chief of State designate. 


Early in December Secretary Stimson in telegrams to the American repre- 
sentatives in the respective Republics of Central America, reiterated the 
earlier attitude of the United States with reference to the recognition policy 
of the 1923 treaty to the effect that it would continue to be consonant with 


EDITORIAL COMMENT 327 


the provisions of Article 2 thereof. After consulting with the other Central 
American countries, Mr. Stimson on December 22 notified the Martinez gov- 
ernment that it would not be recognized. Apparently the four other Central 
American countries likewise declined to recognize the Martinez government. 
At the time the Department of State issued the following explanation of its 
action: 

As concerns the present situation in Salvador growing out of the recent 
revolution in that country, it is clear that the régime headed by General 
Martinez is barred from recognition by the terms of the 1923 treaty. It 
is clear, first, that General Martinez has come into power through a revo- 
lution and that the country has not been constitutionally reorganized by 
the freely elected representatives of the people; and, second, even in the 
event of such constitutional reorganization, General Martinez could not 


be recognized inasmuch as he held office as Minister of War up to a few 
days prior to the outbreak of the revolution. 


It may be recalled in this connection that the doctrine of non-recognition 
set forth in the treaty of 1923 originated in a note of March 15, 1907, by Dr. 
Tobar, the Minister of Foreign Relations of Ecuador, in which he advocated 
that “Intervention might consist at least in the non-recognition of de facto 
governments sprung from revolution against the constitution.” The Tobar 
doctrine was incorporated in the Central American Convention of 1907, Article 
I, in the following language: 

The Governments of the high contracting parties shall not recognize 
any other government which may come into power in any of the five 
Republics as a consequence of a coup d’état, or of a revolution against 
the recognized government, so long as the freely elected representatives 
of the people thereof have not constitutionally reorganized the country. 

This article was elaborated at the Washington Conference of Central 
American Republics held in 1922-23, into the form of Article 2 of the treaty 
of 1923, above-quoted. This treaty was duly ratified by the Central Ameri- 
can Republics between March 15, 1923, and May 26, 1925; but the treaty 
came into force November 24, 1924, according to its stipulations, when three 
countries had ratified it. No countries made any reservations except Sal- 
vador, which made three reservations in its decree of ratification of May 26, 
1925. The reservation as to Article 2 deleted the sentence beginning “And 
even,” including sub-paragraphs 1 and 2. These parts were “not approved 
since they are in contradiction with the Constitution of the country.” This 
reservation was made after the treaty was in effect as to other countries and, 
therefore, it may be questioned whether the ratification of Salvador made her 
a party without the approval of her reservation by the other signatories. 

Although the United States, at the request of the Central American Repub- 
lies, participated through a delegation (Mr. Hughes and Mr. Welles) in the 
deliberations in the Washington Conference of 1922-23, it did not sign the 
conventions or adhere to them. Nevertheless, it would seem that the United 
States from its participation in the conference was morally bound to support 
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the General Treaty of Peace and Amity, which its representatives had assisted 
in drafting. At any rate, on the occasion of an impending revolution in 
Honduras and at her request, Secretary Hughes announced, June 20, 1923, 
that the United States was in “hearty accord” with the policy of non-recogni- 
tion in Article 2 of the treaty and that its attitude would be governed thereby. 
This policy was confirmed by the action of the United States in connection 
with the unconstitutional continuance in office of President Lopez Gutierrez 
of Honduras in 1924, by Secretary Kellogg’s note of January 25, 1926, declin- 
ing to recognize the Chamorro government in Nicaragua,! and by the non- 
recognition of General Orellana, who had overturned the Government of 
Guatemala in 1930. Thus the United States had continued to follow this 
policy until the recent recognition of the Martinez government of El Salvador. 

In the application of the doctrine to El Salvador, the Central American 
countries themselves were divided on the question. The President of Costa 
Rica by decree of December 23, 1932, and the President of Salvador by decree 
of December 26, 1932, denounced the treaty of 1923, to take effect January 1, 
1934, pursuant to the provisions of Article 18. Costa Rica recognized the 
Martinez government on January 3, 1934, in accordance with that article. 
In view of the fact that Salvador and Costa Rica were by their action no 
longer parties to the treaty of 1923, the other three republics, still bound by 
the treaty, had to reconsider their policy of recognition of Salvador, irrespec- 
tive of the treaty. Apparently on the grounds of expediency, therefore, they 
determined to recognize the Martinez government. In view of all the cir- 
cumstances, the United States also came to the conclusion that it was not 
feasible to follow a treaty policy outside of the circle of treaty members. It 
was doubtful whether such a policy could be successfully pursued in Central 
America with a bare majority of adherents. 

The treaty policy of non-recognition has been the subject of criticism dur- 
ing recent years as contrary to the traditional and fundamental principle 
laid down by Thomas Jefferson in 1793, in these words: 

We surely can not deny to any nation that right whereon our own gov- 
ernment is founded—that every one may govern itself according to 
whatever form it pleases, and change these forms at its own will; and 
that it may transact its business with foreign nations through whatever 
organ it thinks proper, whether king, convention, assembly, committee, 
president, or anything else it may choose. The will of the nation is the 
only thing essential to be regarded. 

It has also been objected that the treaty policy is a form of intervention in 
the domestic affairs of foreign countries, with the implication that the recog- 
nition of a government involves approval of the governmental system of the 
country. While each case of recognition, it is said, is a question of policy to 
be considered on its merits, yet to refuse to apply to certain states the general 


1 See Editorial in this JouRNAL, Vol. 20 (1926), p. 543. 

2 But elsewhere in Latin America the United States has followed its traditional policy, 
as, for example, in the recognition during recent years of governments in Bolivia, Peru, 
Brazil, Panama, Argentina and Cuba. 
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policy that prevails throughout the world inevitably leads to charges of par- 
tiality, technical discrimination and the retention of weak and venal govern- 
ments in power. Furthermore, the suspense incident to non-recognition pro- 
duces a period of uncertainty detrimental to the country concerned. 

On the other hand, it is argued that the Central American Republics, on 
account of lack of transportation and coherence in their population, need 
some damper on the success of disorder and civil strife. It is said that since 
1907, when the policy first came into existence under an early treaty, there 
have been no international wars and few revolutions in Central America, and 
that in that period there have been several fair and free elections as a result of 
which the government was turned over to the victors without disorder. Be- 
sides, it is pointed out that the treaty policy originated not with the United 
States, but in Central America, in an effort to cure a local malady, and that the 
United States at the request of the parties lent its assistance and influence 
toward carrying out a remedy which the republics themselves desired. 

Undoubtedly there is strength on both sides of the argument. The problem 
is one of great difficulty. Probably in some instances non-recognition has 
been productive of good, but it is proper to consider whether the rules laid 
down in the 1923 treaty lead to decisions upon technical and legalistic con- 
siderations rather than upon broad principles and equitable examination of 
what is best for the country concerned. Perhaps less restrictive limits of 
recognition should replace the technical rules of the treaty, if any conventional 
restrictions are to be retained. 

The present conference of Central American States is doubtless reconsider- 
ing the whole question of recognition in the light of experience during ten years 
of the treaty policy in Central America and of enlightened practice elsewhere 
in Latin America. On the one hand we have Cuba appealing to the Monte- 
video Conference of American States to define standards of recognition fol- 
lowing political upheavals; and on the other hand we have Mexico initiating 
anew doctrine of no recognition called the “Estrada Doctrine.” On Septem- 
ber 27, 1930, Dr. Estrada, Foreign Minister of Mexico, in order to avoid 
questions of legitimacy or intervention, announced that 

“The Mexican Government was issuing no declarations in the sense of 
grants of recognition,” and “confines itself to the maintenance or withdrawal, 
as it may deem advisable, of its diplomatic agents, and to the continued ac- 
ceptance, also when it may deem advisable, of such similar accredited diplo- 
matic agents as the respective nations may have in Mexico” without pro- 
nouncing judgment on their governments. In other words, under the Estrada 
Doctrine diplomatic agents may be regarded as in theory accredited to the 
state and not to any particular government, and as free to carry on business 
officially with any government which happens to be in power without such 
action being regarded as recognition or non-recognition of a new govern- 
ment.8 

L. H. Woousry 
3 See editorial comment in this JourNAL, Vol. 25 (1931), p. 719. 
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INTERNATIONAL LAW REPARATIONS 


International law suffered much damage and discredit from the World War. 
The laws of war and of neutrality were violated by various nations. Worse 
still, a legitimate pessimism was created concerning the value of the law of 
peace in the minds of many who had previously given the subject but slight 
consideration. 

Since the war, international law has been subjected to a terrific test by rea- 
son of the unprecedented situation arising from the treaties of peace and from 
the general economic and social demoralization. The treaties to end the war 
gave few signs of respect for the law of nations. The confiscation of private 
property in time of war was legalized. The principle of the international 
criminal responsibility of heads of states was enunciated in the case of the 
German Emperor but was neither defined nor applied. Disregard for ele- 
mentary principles of justice was accompanied by a rather casual attitude 
that injustices might later be rectified through the League of Nations. I re- 
call the remark of one of the most astute of the legal advisers to one of the 
Peace Delegations to the effect: “The Conference would do well to avoid as 
far as possible anything to do with international law.” 

The consolidation of the power of the Russian Soviet Socialist Union, with 
its avowed hostility to the existing international order, its national planning 
and state business operations, has given rise to a series of juristic problems 
which de jure recognition by other states has not solved. The conflict of the- 
ories of the nationality of married women, the enforcement of municipal laws 
outside the three-mile maritime limit, and the assertion of the claims of indi- 
viduals under international law are among the problems which have created 
fresh legal difficulties. 

There is every evidence of a marked revival of interest in the subject of 
international law which indicates that it is much more alive and effective 
than the sceptics have insinuated. Many amateurs have entered this field of 
study with enthusiasm and have produced numerous studies and books of 
dubious value. Scholars have been encouraged by the universities and col- 
leges to advance the knowledge of the subject. Jurists have revealed a tend- 
ency in recent court decisions to regard the law of nations as something 
more vital than a mere “code of morality” or an exiguous system of frozen 
legal precepts. 

But what of those publicists and jurisconsults who have firmly established 
their reputation as authorities in international law? Have they been equal 
to the demands for creative juristic thinking in this chaotic period of readjust- 
ment to changing conditions in the society of nations? It is not easy to 
classify or to estimate justly their respective contributions. Nor does one 
care to comment adversely concerning his contemporaries, particularly con- 
cerning his personal friends. But candor compels the recognition of what 
would seem unfortunately to be the case, namely, that few of these authorities 
have possessed the erudition and originality of mind requisite to carry on the 
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work of Grotius in meeting the needs of a rapidly evolving international soci- 
ety. In their respect for their predecessors and for precedents they too often 
have been content merely to restate international law. They have rendered 
great service in the classification of the subject and in devising methods for 
its exposition, notably through the use of the “case method.” For the most 
part, they have been positivists and have minimized or completely abjured 
the law of nature as the present basis of the science. Oppenheim would seem 
to represent a consensus of opinion when he says: “The Law of Nature sup- 
plied the crutches with whose help history has taught mankind to walk out 
of the institutions of the Middle Ages into those of modern times.” ! 

At the present moment we may discern without much difficulty certain 
fairly distinct schools of thought among the international law publicists. 
First of all, there inevitably are those who in their craving for authority and 
security fall back on the law of nature. This tendency is most apparent in 
German circles where the disappearance of arbitrary authority was succeeded 
by a trying period of political disorder and insecurity. This school, however, 
would not seem to be numerous or of much influence. 

The positivists are clearly in the ascendancy but are divided into two 
camps. There are those of the historical school who hold strongly to the 
accepted body of principles and prefer to keep on the beaten track without 
much concern for grades, curves, or alternative routes. They respect prece- 
dents and believe in the gradual evolution of law by natural processes. 

The other camp of positivists contains those who think largely in terms of 
conventional, treaty-made law, rather than of a coherent system of juris- 
prudence possessing its own inner tendencies for adaptation and evolution. 
An instance of this attitude is to be found in the interesting article entitled 
“The Law of Nations, Static or Dynamic” by Dr. Josef Kunz, published in 
this JouRNAL.? Under this conception the dynamic element is to be provided 
by external action. 

A new school of thought is now emerging which holds that the World War 
marked not simply a severe dislocation of international relations, but a vio- 
lent rupture with the past. They appear to believe in a “new world order’’ 
where many of us can only see derangement and disorder. 

The economic breakdown, the social revolution, the weakening of political 
authority, in fact, the weakening of all authority, and the substitution of new 
sets of values have led many to look for the reconstruction of international 
law through legislation rather than through the expansion and evolution of 
juristic principles. They look to the League of Nations to remedy the defects 
of the law of nations by summary decisions or diplomatic agreements fostered 
by the League. The adherents of this school hold that the law of neutrality 
is “obsolete”; that no rights may be acquired by force; that an iniquitous 
status quo is preferable to further alterations by violence, etc.; and that we 
must now proceed per saltum over a dizzy and dangerously wide chasm. As 


1 Int. Law, Vol. I, p. 102. * Vol. 27 (1933), p. 630. 
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I listened to the stimulating discussion on neutrality during the annual meet- 
ing of the American Society of International Law in Washington in 1933, I 
was reminded of the remark of the Irishman to the man rushing to catch the 
ferryboat just leaving the slip, “you can do it in two jumps.” It is difficult 
to believe that progress in international law is to be made by any such as- 
sumptions. The partisans of this school, which includes several men of schol- 
arly talent, by reason of their fervid convictions would seem to deserve the 
classification suggested by Professor Borchard in his stimulating editorial 
comment in this JourRNAL on “Realism v. Evangelism.” * In their sensitive 
appreciation of changes in international conditions and of the necessity for 
the evolution of international law, they seem to be thinking more in terms of 
making new law than of strengthening and adapting the old. Their crusading 
zeal is admirable, but it may be permitted to observe that it also has some- 
thing of the confident attitude: “nous allons changer toute cela.” 

The necessity for constructive juristic thinking, which is always required 
in the administration of justice, is more apparent than ever in the present 
chaotic epoch. It has been clearly realized by many publicists and others 
who are partisans of both the school of the positivists and the “evangelists.” 
A compromise solution has been sought in a concerted effort to restate interna- 
tional law and supply its lacunae by means of a series of resolutions and draft 
conventions prepared by such competent bodies as the Institut de Droit Inter- 
national, the American Institute of International Law, the International Law 
Association, the Harvard Research in International Law and the Commission 
of Jurists appointed by the League of Nations. These projects represent an 
honest and conscientious attempt to face realities and facilitate the evolution 
of the law of nations to meet modern needs. But there would seem to be two 
defects in this process of accelerating the law, one that these proposals bear 
evidence in part of being dictated by diplomatic considerations in order to 
ensure acceptance by certain nations; and the other that they savor too much 
of statute-making: the hand of the lawyer is evident. It is to be feared that 
a law evolved from ideas of political opportunism can hardly stand the juristic 
test in litigations. And it would seem nothing short of a calamity if a similar 
fate should befall international law as has befallen municipal law, where the 
living law has been cramped and suffocated by technicalities and by subtleties 
of legalistic interpretation. “In the rough jurisprudence of the law of nations 
there is no room for the refinements of the law courts.” If the desire to 
“codify” international law should result in the formalizing, the crystalliza- 
tion, the stereotyping, and the devitalizing of that vital and noble science, it 
would be a tragic achievement. 

There is an imperative duty imposed on all who are concerned with the 
problems of international law and justice, as we have been eloquently re- 
minded by that great jurisconsult John Bassett Moore, in his challenging arti- 
cle “The New Isolation” in this JourNAL,* to face more objectively and cour- 


3 Vol. 28 (1934), p. 108. * Vol. 27 (1933), p. 607. 
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ageously all the facts. We must not only face the realities of modern condi- 
tions in the family of nations, but we must re-examine the nature and the 
history of the science of international law in order that it may be made ade- 
quate to those conditions. We may seriously question with Roscoe Pound 
whether international law has been properly fostered and advanced during 
the nineteenth century and after. His observations on this subject, presented 
in his address on “Philosophical Theory and International Law” at the Uni- 
versity of Leyden in 1923 deserve to be quoted at length. 


Looking back, then, it is not hard to see why the nineteenth-century 
achieved relatively so little in international law. The jurists of the last 
century had no confidence in themselves qua jurists. They did not seek 
to be active agents in legal development. They expected legal develop- 
ment to operate itself from some internal momentum; to guide itself 
from some internal power. The jurist was to follow, arranging and 
ordering and systematizing, or observing and verifying and thus dis- 
covering the foreordained lines of growth. Creative work in law, as in 
any other field, requires a plan, a design, a picture of what the worker 
seeks to make. The nineteenth-century jurists gave us no new picture 
and the old picture no longer sufficed. The old picture was filled in with 
some new details, partly by idealization of the local law for the time being 
with which the particular writer was familiar, partly by systematization 
of the consensus of juristic opinion in the classical period. For the rest 
each people was left to set up a practical design for any case in hand in 
terms of rationalized self-interest. 

International law was born of juristic speculation and became a reality 
because that speculation gave men something by which to make and 
shape international legal institutions and a belief that they could make 
and shape them effectively. Juristic pessimism has given us instead an 
international régime of conferences, proceeding by a method of bargain, 
establishing nothing certainly and giving results which are confessedly 
as temporary as they are usually arbitrary. 


Recently there has been a conspicuous revival of philosophy of law 
throughout the world. The nineteenth-century historical school has lost 
its uncontested leadership of the science of law and has begun visibly to 
break up. A new social philosophical and a new sociological juris- 
prudence have been making great strides. Moreover this development 
of new methods in legal science and breaking up of the old historical 
school goes along with a general abandonment of the nineteenth-century 
historico-metaphysical thinking in every field and revival of faith in the 
efficacy of effort. It goes along with the rise of philosophies of action 
which afford no support for the political fatalism and juristic pessimism 
of the immediate past. These phenomena were to be observed at the 
opening of the present century and have been given an impetus by the 
experience of the war. For the war showed visibly the réle which human 
initiative may play in the building of institutions and the shaping of 
events. It palpably overturned the psychological presuppositions of 
nineteenth-century thought. The conception of a slow and internally 
ordered succession of events and of institutions, whereby things perfect 
themselves by evolving to the limit of their idea, has ceased to reign. 
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Among the new philosophies of action or those which succeed to them 
the jurist of the immediate future, thinking of a great task of social engi- 
neering, as it were, whereby the conflicting or overlapping interests and 
claims and demands of the peoples of this crowded world may be secured 
or satisfied so far as may be with a minimum of friction and a minimum 
of waste, must find the basis of a new philosophical theory of interna- 
tional law. We shall not ask him for a juristic romance built upon the 
cosmological romance of some closed metaphysical system. But we may 
demand of him a legal philosophy that shall take account of the new 
social psychology, the economics, the sociology as well as the law and 
politics of today, that shall enable international law to take in what it 
requires from without, that shall give us a functional critique of inter- 
national law in terms of social ends, not an analytical critique in terms 
of itself, and above all that shall conceive of the legal order as a process 
and not as a condition. Thus it will yield a creative juristic theory and 
may well enable jurists of the next generation to do as much for the order- 
ing of international relations as Grotius and his successors did in their 
day by a creative theory founded on the philosophy of that time. The 
conditions to which international law must be applied today are no more 
discouraging than those that immediately followed the Thirty-Years 
War. And we have the immeasurable advantage that we may build upon 
the permanent achievements of classical international law. Our chief 
need is a man with that combination of mastery of the existing legal 
materials, philosophical vision and juristic faith which enabled the 
founder of international law to set it up almost at one stroke. 


We have here a great challenge to a more intelligent and a loftier vision of 
the enterprise of advancing the science of international law, of facilitating 
justice and thus increasing the guarantees of peace among nations. The law 
of nations has suffered serious damage from friend and foe. It is entitled to 
large and far-reaching reparations. 


Puitip MARSHALL Brown 


NEUTRALITY AND INTERNATIONAL ORGANIZATION 


The recent discussion in somewhat controversial form of the place of neu- 
trality in a system of international law goes to the very basis upon which the 
law itself rests. Is neutrality still a recognized legal position? What would 
be the effect upon neutrality of the application of sanctions, such as boycott 
and non-recognition? Is it feasible to define the term “aggressor” so as to 
make it possible in the interests of justice for third parties to take sides 
promptly against a state coming within the definition? And would taking 
sides in a controversy be promotive of war rather than a restraint upon it? 
These are but a few of the many aspects of a question which is presented in 
acute form not only by the absence of the United States from membership in 
the League of Nations, but by the reluctance of the leading members of the 
League to put into practice the provisions of the Covenant under the existing 
state of affairs. 

Underlying the problem of neutrality is, of course, the larger issue of the 
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part that is to be played by organization in the relations of states. Few 
scholars today deny the need of some forms of organization to attain the 
desired goal of international peace. The question is rather whether the 
organization of the community of nations is to be content with accepting 
the law of 1914, strengthening its provisions for neutrality, and appealing 
to states in controversy to readjust their rights and settle their disputes be- 
tween themselves; or whether, on the other hand, the organization of the 
community is to go further and seek to introduce new principles of the col- 
lective responsibility of all states for the protection of existing rights, and 
the collective duty of all to seek means of remedying present injustices and 
creating the underlying conditions of permanent peace. 

That stability and justice are but two sides of the problem of peace is a 
common observation of jurists. Unless the existing order of things presents 
some degree of permanence, there can be no sense of security and no order in 
the relations between nation and nation more than between man and man. 
At the same time, unless the existing order is founded upon a reasonable 
approximation to justice, unless it expresses what the community as a whole 
feels is a fair and equitable adjustment of conflicting claims, it can not hope 
to maintain itself against disintegrating forces to which justice may make a 
stronger appeal than stability. It is the function of law within the separate 
states to secure for the citizen body this balance between stability and justice, 
to protect the existing rights of the individual and yet to make provision for 
such changes as will insure the readjustment of “rights” which are no longer 
in accord with justice. Who shall say that the law of the individual state 
succeeds in so doing to complete satisfaction? Yet who shall say that, in 
spite of its failures in detail, the collective judgment of the community does 
not on the whole reconcile conflicting interests and secure peace within the 
nation better than if each citizen were left to be the judge in his own case and 
left to take the law into his own hands? 

What appears to hold true between citizen and citizen would appear to be 
true in respect to the relations between the individual members of federal 
unions such as the United States. The Constitution of the United States pro- 
vides for the protection of each state against aggression, it requires that each 
of its members disarm in the presence of such protection, and it thus insures 
the permanence of the status quo in respect to certain fundamental conditions 
of state existence. But at the same time the Constitution contains provisions 
by which injustices that may arise between state and state may be corrected 
by legislation looking to the good of the community as a whole. Federal 
legislation in the United States of recent years goes so much further than a 
mere readjustment of the particular claims of states that the parallel with 
international relations is not as close as it was in 1789. Nevertheless the 
underlying legal principles are much the same in the two cases. 

As between citizen and citizen, as between state and state of the United 
States, so between nations there is need of an organization which will meet 
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the two fundamental conditions of international peace. Stability, security 
in present possessions, the status quo and territorial guarantees, for all their 
unhappy connotations, must be for the time being maintained against violence 
of any kind. Once admit the principle that each nation may be the judge in 
its own case and may take forthwith the law into its own hands, and the door 
is open to wars which will with difficulty be confined to the original parties. 
But while stability is being maintained, equally determined efforts must be 
made to bring about the changes that are needed to correct the injustices con- 
nected with the status quo. It is here that the existing organization of the 
nations has proved deficient. It was perhaps but natural that at the close of a 
war that had shaken the community of nations to its foundations, the primary 
purpose of the League of Nations should have been to put an end to violence, 
to consolidate the new order set up by the treaties of peace, to offer mutual 
guarantees of territorial integrity, to put stability before justice. Hence the 
emphasis laid by President Wilson upon Article 10 of the Covenant as the 
corner-stone of the League. Hence the provisions for arbitration and con- 
ciliation and the sanctions to support them, but no clear indication of an in- 
tention to correct injustices as the condition of a permanent peace. If Article 
19 of the Covenant looked to the possible correction of situations whose con- 
tinuance might endanger the peace of the world, it did so in the form of advice 
from the League to its individual members,—advice which was not supported 
by the sanctions attached to the maintenance of the status quo. 

Recent critics of the League system seem to suggest that those who support 
it have accepted the status quo as final and that they are primarily inter- 
ested in retaining the territorial adjustments of the treaties of 1919, the revi- 
sion of which the critics believe to be an immediate condition of a just peace. 
At the same time the supporters of the League are supposed to be ready to go 
to war for their principles almost at the drop of the hat. These assumptions 
are certainly not borne out by the evidence. Within the official circle of dele- 
gates to the Assembly of the League there have been numerous warnings of 
the need of changes in the international relations of particular states, while 
the writings of jurists who have given their general adherence to the principles 
for which the League stands constantly reflect the importance of supple- 
menting the existing functions of the League with greater activity in the direc- 
tion of the readjustments needed to make law reflect justice. If it can be 
said that the League has submitted to exasperating delays in the correction 
of present wrongs, it may also be said that in most cases this has been due 
not so much to indifference to a particular wrong as to the absence of ways 
and means to correct it other than to permit the aggrieved party to resort to 
force, a procedure likely to produce new wrongs in turn. 

In the presence of the forces seeking stability and those seeking justice, 
in the face of the grave problems in Europe, Asia and South America, is 
neutrality a constructive réle for a great nation to play? It is obvious that 
a powerful state, such as the United States or Great Britain, is free to retire 
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to the side-lines and witness the outbreak of war without any greater per- 
sonal concern than a determination to maintain the traditional rights of a 
neutral state to trade with either or both belligerents subject to the rules of 
contraband and blockade. Apparently it is the belief of certain advocates of 
neutrality that the assertion of those traditional rights would limit the area of 
the conflict and encourage mediation on the part of third states. It would 
seem to be their conviction that there are no dangers in this attitude of neutral- 
ity. If in the past neutrals have had difficulty in maintaining their position 
of neutrality, if they have on more than one occasion been forced to enter 
the war which they had done nothing to prevent, that apparently was an 
accident, not a normal consequence of resistance to the interference of bel- 
ligerents with neutral trade with the enemy. Why, after all, should a nation 
of super-morality concern itself with the origin of the wars of other states 
or with the results of those wars except to make it clear that if those states 
choose to go to war they must not disturb the commerce of the neutral more 
than the traditional rules permit? Possibly the neutral may try to mediate 
between the belligerents before the conflict breaks out. But his mediation 
being rejected, his duty to the international community is done and his duty 
to his own national interests now prevails. 

It would seem that the advocates of this neo-neutrality have definitely re- 
jected the principle of the collective responsibility of the whole community 
for the protection of its members, and that they see in that principle, as laid 
down in the Covenant of the League of Nations, only the provocation of new 
wars, wars which would have the disadvantage of not being formally declared 
and which might possibly seek to restrict the rights that were enjoyed by 
neutrals in the old wars of the declared kind. Apparently in the mind of 
these jurists it is not the attitude of neutrality, the policy of international 
laissez faire in regard to war, that constitutes international anarchy; it is the 
attempt of the community of nations as a whole to use its collective influence, 
and it may be to use codperative measures of an economic or possibly military 
character, that is anarchical. It being impossible, as the neo-neutrals see it, 
to define an “aggressor,” to distinguish between the outlaw and the peaceful 
nation, there is apparently nothing to do but let the outlaw have his way and 
in the meantime remain on such friendly terms with him as to make him 
amenable to reason should he find that his war is not going as well as he 
hoped it would. 

It must be confessed that the advocates of the new isolation have on their 
side the argument that the principle of collective responsibility embodied in 
the Covenant of the League began its career under inauspicious circumstances. 
There is little doubt but that certain of the Powers who appeared as its cham- 
pions were more intent upon stability, upon retaining possession of the fruits 
of victory, than they were upon readjusting international conditions to meet 
the demands of justice. The failures of the League can thus, if the critic 
wishes, be read as failures of principle, not as failures of leading members of 


338 THE AMERICAN JOURNAL OF INTERNATIONAL LAW 


the League to live up to principle. But this merely raises the question in the 
minds of those who uphold the principle, as to what principles of law the neo- 
neutrals would accept if the present League should disappear and a new 
organization had to be created. Would their new organization go beyond 
that of the community of nations in 1914? Would it include an agreement 
of the nations to consult together in time of danger to the general peace? 
Would it provide for collective mediation by the organization in the event of 
a threatened outbreak of war? Would it, if mediation were rejected, ac- 
quiesce in the result and leave its individual members to assert the old law of 
neutrality? Most important of all, would the new organization contain any 
provisions for bringing collective pressure upon states to readjust their na- 
tional claims in the interest of justice? 

In respect to these fundamental questions the advocates of neo-neutrality 
are not only vague, but they are not in agreement among themselves. One 
would not do this, another would not do that. All are opposed to “war” on 
behalf of the status quo; but in that respect they do not differ from the leading 
members of the League of Nations in spite of the provisions of Article 16. 
Arms embargoes come in for fairly general criticism by the neutrality advo- 
cates, although it is held by one of their number that if the aggressor in a con- 
flict could be determined by judicial process, then measures of economic 
pressure against him would not be out of order. What of the doctrine of the 
non-recognition of territorial conquests? This, it would seem, is dangerous, 
as involving neutrals too closely in the conflict and as raising the question 
whether certain acquisitions of territory in past centuries might not come up 
for reconsideration. On the positive side, what of “consultative pacts,” 
agreements to take counsel in advance of the outbreak of war? These, how- 
ever, are all the more dangerous because to the unwary they seem to involve 
so little danger. If you consult you might be led to take action as a result 
of the consultation, and this might take away your control over your own 
destiny. Nevertheless, some opponents of international “commitments” are 
willing to see the League of Nations reduced to a “forum of discussion and 
negotiation,” at which statesmen could meet regularly. It is not clear, how- 
ever, how a forum of discussion would be any the less dangerous than a “con- 
sultative pact,” since there would be the same tendency for discussion to lead 
to action as for consultation to lead to action. The dilemma is undoubtedly 
embarrassing to the neo-neutrals. They, therefore, show a tendency to 
appeal to nations to be good, and to insist that until there is a change of 
heart not much can be done. This appeal is so obviously sound and compel- 
ling as to distract attention from the constructive problem of organization, 
although it is weakened somewhat by the accompanying assurance that hu- 
man nature can not change. 

Whether or not the principle of collective responsibility as it has been 
applied by the League of Nations has failed thus far to reconcile stability and 
justice in international relations, the present writer submits that the principle 
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itself is the only one upon which law between nations can ever be made effec- 
tive. It is the principle that the community as a whole must accept the 
obligation to maintain the general peace by prohibiting individual violence 
and substituting its own decisions for the old right of individual states to be 
the judges in their own case. It may be that for the time measures of collec- 
tive force, or even of collective economic action, are inadvisable; it may be 
that it is inexpedient for the present to do more than rely upon public opinion 
as the sanction of decisions; it may be that in view of the divisions of opinion 
among the leading Powers the other members of the community of nations 
may find it necessary to see wrongdoing prevail for want of means to prevent 
it. But the principle itself must be maintained intact. The community as a 
whole must assert its claim to be the judge of disputes and must seek in its 
collective character the measures for correcting wrongs. It is unfortunate 
that those who now insist so strenuously upon neutrality should have gone 
so far at times as to repudiate the principle upon which an adequate organiza- 
tion of the nations must necessarily rest. It will not do to restore the law of 
1914 because we have thus far failed to put the new law of nations into effec- 
tive operation. 
C. G. Fenwick 


SALM v. FRAZIER: DIPLOMATIC IMMUNITY 


Reappearance of contentions in regard to the non-exemption of ambassadors 


from jurisdiction of receiving states is reminiscent of the sixteenth and seven- 
teenth centuries. In those days there were many volumes of controversial 
literature upon the rights over ambassadors as to both criminal and civil 
jurisdiction. The writers usually refer to Roman law principles, as does 
Gentilis in 1585, when he says, “if the time for bringing a suit is about to 
expire, a judgment may, after investigation, be given against an ambassador, 
which shall provide for legal or some similar procedure, on the basis of 
which action may subsequently be taken against the ambassador, where 
and when it is possible,” but the problem then became one of “where and 
when it is possible” as well as what are the liabilities of the diplomatic 
agent.} 

A case brought in the French courts in 1931-33 by Elrich Salm, “landed 
proprietor,” Austria, on account of a lease by Arthur Frazier of premises for 
the American Embassy in Vienna, and in order to execute in France a judg- 
ment against Frazier, given by the Austrian courts in 1923-24, is a modern 
illustration of some of the early controversies. 

The Civil Court of First Instance of Les Andelys, France, on December 11, 
1931, after reciting that judgments were given against Frazier in Vienna and 
that France is asked to prosecute these judgments, decides that the French 
court has the right to examine the validity of the Austrian judgment. Con- 
sidering that the suit brought on account of the lease of the embassy building 


1On Embassies, Chap. XVI. 
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was made on account and in the interest of Frazier’s government, and con- 
sidering among other reasons “that diplomatic immunity is peremptory; that 
the diplomatic agent of a foreign country can never, therefore, be submitted 
to the jurisdiction of the country to which he is accredited without there being 
need to consider if he is being sued as a public individual or as a private 
individual”; this court rejects the request for an order enforcing the sentence 
of the Viennese courts. The Court of Appeal at Rouen on July 12, 1933, 
properly confirms the judgment of the lower French court, but regards it as 
unnecessary to go further than to consider that the suit was brought upon 
claims arising from “the leasing of real estate and consequential chattels, 
rented in November, 1920, by this diplomat for the housing of himself, his 
family and his servant personnel during the course of his mission”; and that 
to hold Frazier as acting as a private individual would render “illusory the 
very principle of immunity.” 

This case, somewhat similar to the Prussian case against Henry Wheaton 
in 1839, seems at this late date to justify the clause on the title page of 
the book of Gentilis, 1585, On Embassies which reads, “Useful and very 
necessary for all students of all classes, but especially in the reading of 
Civil Law.” 

GroRGE GRAFTON WILSON 


A SQUARE DEAL FOR THE FOREIGN SERVICE 


Everyone is familiar with the history of the long battle to secure an effective 


foreign service: how, upon the basis of the early Executive Orders of Presi- 
dents Theodore Roosevelt and Taft, legislation was enacted to remove the 
spoils system; how the two branches of the service were combined under the 
Rogers Act; and how various enactments were secured to provide for rent, 
heat, light, and living quarters. Then in 1931 and 1932, additional appropri- 
ations were obtained for the purpose of increasing the compensation of sub- 
ordinate employees, and finally the Moses-Linthicum Act provided for orderly 
promotions and supplementary post and representation allowances. By the 
beginning of the fiscal year 1932, the Foreign Service had finally attained the 
goal for which Presidents, Secretaries of State, and the business men of the 
country had striven for years, namely, a reasonably adequate provision in 
the way of pay and allowances for the men who serve the United States in a 
diplomatic or consular capacity in foreign countries.1 Then, when the coun- 
try began to feel the full effects of the depression and to recognize the necessity 
of making an effort to balance the budget, Congress enacted various measures 
intended to effect savings in all appropriations, and the haste with which this 
had to be carried out made it impossible to take into account the needs of the 
Foreign Service in so far as they were affected by the various enactments. 
This legislation proved disastrous to those serving abroad. 


1 Wilbur J. Carr, in The American Foreign Service Journal, Vol. XI, No. 2 (February, 
1934), p. 66. 


EDITORIAL COMMENT 341 


The result was that while it reduced the salaries of all government 
employees 15 per cent it also at the same time inflicted additional reduc- 
tions upon the Foreign Service. It 

1. Abolished post allowances; 

2. Abolished representation allowances; 

3. Reduced rent, heat and light allowances 65 per cent; 

4. Suspended all promotions within grades and by reducing appropri- 
ations made promotions between grades impossible because of 
lack of funds; 

. Imposed income taxes upon official incomes of government em- 
ployees earned abroad while exempting incomes of private indi- 
viduals earned abroad. 

This pyramiding of reductions resulted from the method applied of slash- 
ing down each appropriation made for the Foreign Service. Since these 
separate allowances were carried in separate appropriations, some of 
which were entirely abolished and others drastically reduced, the mem- 
bers of the Foreign Service were adversely affected by all of the reduc- 
tions instead of by only the reduction in salary as was the case with the 
employee in the United States. These reductions took away nearly all 
that had been gained by years of effort in the way of improving the 
financial condition of the members of the Foreign Service and, in fact, 
left many of them in a worse condition than they were when the Rogers 
Act was passed in 1924. 

Then the United States went off gold and the dollar declined and the 
members of the service saw such portion of their salaries and allowances 
as Congress had not cut off reduced by the decline in the purchasing 
power of the dollar, which in many cases was as big as 50 per cent. The 
President, quick to see the need of a prompt remedy, asked Congress to 
provide him with a fund to insure the employees abroad against loss but 
Congress failed to act. The President, therefore, last July, ordered the 
shipment of gold to a depository abroad to enable officers’ and employees’ 
salary checks and drafts to be converted into foreign currency at mint 
par. This saved the service in some twenty-three countries from dis- 
integrating but because of legal difficulties the measure is not applicable 
to many other countries and officers there are still without relief and are 
suffering greatly.” 


The hardships which resulted from this situation in the Foreign Service 
have been greater than at any previous time. A number of members of the 
service have actually had to resign. Families have been separated, wives 
and children have been sent home to parents, children have been taken from 
schools, life or protection insurance policies have been dropped for lack of 
money to pay premiums. Contrary to the general belief, the compensation 
of the officers of the American Government, according to Assistant Secretary 
Carr, is not comparable with that received by most other Governments. 

The revaluation of the dollar on January 31, 1934, made it impracticable to 
continue to meet the situation through the shipment of gold abroad and the 
conversion of salary checks and drafts of officers and employees abroad at 


* From a letter written by Wilbur J. Carr to the Secretary of the Merchants’ Association 
of New York, The American Foreign Service Journal, February, 1934, p. 66. 
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approximately mint par. Consequently on February 8, Secretary of State 
Hull, in accordance with the desire of the President, sent letters to the Chair- 
man of the Committee on Foreign Affairs of the House of Representatives 
and the Chairman of the Foreign Relations Committee of the Senate request- 
ing them to secure the enactment of a bill authorizing annual appropriations 
to meet losses sustained by officers and employees of the United States in 
foreign countries due to the appreciation of foreign currencies in their relation 
to the American dollar. In urging this legislation, Secretary Hull stated that 
“obviously it will be impossible to prevent the complete disintegration of the 
service at an early date unless Congress shall speedily provide ample appro- 
priations which will permit the restoration of the former normal purchasing 
power of all salaries and allowances of officers and employees of the govern- 
ment in foreign countries . . . fixed by Congress or by lawful regulation.” 

The bill was passed by the House of Representatives on February 22 and 
by the Senate on March 10, and was approved by the President on March 26, 
1934. The act is not limited to an appropriation for the present year, but 
provides permanent relief by authorizing “to be appropriated annually such 
sums as may be necessary to enable the President, in his discretion and under 
such regulations as he may prescribe and notwithstanding the provisions of 
any other Act and upon recommendation of the Director of the Budget, to 
meet losses sustained on and after July 15, 1933, by officers, enlisted men, and 
employees of the United States while in service in foreign countries due to the 
appreciation of foreign currencies in their relation to the American dollar.” 
It will be noted that the act is retroactive to July 15, 1933, but no payments 
may be made under it to any officers or employees for periods during which 
their checks or drafts were converted into foreign currencies under the ar- 
rangements of the President above referred to. Allowances and expenditures 
made pursuant to the act are not subject to income taxes, and the Director of 
the Budget is required to report all expenditures made for this purpose to 
Congress annually with the budget estimates.* 

ELuery C. STOWELL 


REGISTRATION OF UNITED STATES TREATIES AT GENEVA 


On several occasions, the writer has invited the attention of the readers of 
the JouRNAL to the progress made under Article 18 of the Covenant of the 
League of Nations in connection with the registration and publication of 
treaties.1 The movement for a codperative publication of treaty texts was 
initiated by Holtzendorff in 1875; it was backed by a resolution of the Insti- 
tute of International Law in 1891, and it led to an abortive international con- 
ference at Berne in 1894; it bore fruit, however, in 1919, in the provisions 


* Congressional Record, March 10, 1934. 

‘Public No. 129, 73d Congress, approved March 26, 1934. 

1 Manley O. Hudson, “The Registration and Publication of Treaties,” this Journat, Vol. 
19 (1925), pp. 273-292; “The Registration of Treaties,” id., Vol. 24 (1930), pp. 752-757. 
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in Article 18 of the Covenant. The execution of these provisions has pro- 
ceeded since 1920, with a quite general satisfaction. If the text of “every 
treaty or international engagement” has not been registered with the Secre- 
tariat of the League of Nations,” a sufficient number of texts has been regis- 
tered to enable one to say that compliance with the requirement of registration 
has become the general and almost universal practice. Prior to January 1, 
1934, 3,312 registrations had been effected in regular serial numbering. With 
only a few exceptions, all of the texts registered have been published in the 
League of Nations Treaty Series, of which 138 volumes have now appeared. 

The Treaty Series constitutes a compendium of the world’s treaty law, the 
need for which had long been felt, and it has now become the standard collec- 
tion in use throughout the world. Each text is reproduced in the original 
languages, and if French and English are not used as original languages, in 
French and English translations. Moreover, information is made available 
in the Treaty Series concerning such modifications of treaty situations as re- 
sult from ratifications, adhesions, and denunciations. A gain of inestimable 
advantage has thus been achieved for lawyers and scholars who must use the 
treaty texts, and it is only increased as the Treaty Series is made more uni- 
versal and comprehensive. 

The privilege of registration has not been confined to the members of the 
League of Nations. In the original memorandum approved by the Council 
on May 19, 1920,5 it was stated that applications for registration would be 
accepted, even where no party to the instrument is a member of the League 
of Nations. Though Germany was not at the time a member of the League 
of Nations, the German Government stated in a communication of August 11, 
1920,° that it would avail itself of the privilege, and many registrations were 
effected at its request prior to the admission of Germany to the League 
of Nations in 1926. Other states not at the time members of the League 
of Nations have submitted treaties for registration, notably Ecuador and 
Brazil. 


* Apart from one’s knowledge as to certain treaties, it is impossible to say that all other 
treaties have been registered. 

* The excellent British and Foreign State Papers and Martens’ Nouveau Recueil Général 
— been continued to date, but neither is as complete as the League of Nations Treaty 

ries. 

‘In 1923, when it was proposed to abolish the system of double translations for the sake 
of economy, the American Society of International Law accepted a gift from an anonymous 
donor to be used for the purchase of 400 copies of the Treaty Series for free distribution, on 
condition that the double translations be maintained. Proceedings of the American Society 
of International Law, 1923, pp. 110, 137. The resolution of the Society noted “the useful- 
hess to American lawyers and publicists of the Treaty Series” and the “importance of having 
the texts of all treaties thus made readily accessible.” Such copies were bought and dis- 
tributed for a period of two years, at the end of which a definite decision to continue the 
double translations was taken by the Secretariat of the League. 

*1 League of Nations Treaty Series, pp. 7, 13. 

* League of Nations Official Journal, 1920, p. 444. 
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The position of the United States, however, has until recently been one of 
hesitance. Of course, many of the United States’ treaties have been regis- 
tered at the request of other parties, since the beginning. In a communication 
to the Secretary-General of the League of Nations in 1926, the Government 
of the United States stated that “henceforth it will send regularly to the Secre- 
tariat treaties contracted by the American Government and included in the 
United States Treaty Series.” 7 Since that time, copies of the United States 
Treaty Series have been sent to the Secretary-General, as they appeared, but 
without any covering letter. The Secretariat has euphemistically referred to 
this as “communication” of the texts. Its practice has been, on receipt of 
the text of a treaty between the United States and a member of the League of 
Nations, to inquire whether the latter desired to request the registration, and 
to withhold publication meanwhile; in most cases the request has been made, 
though sometimes only after great delay. If after a reasonable time, which 
might have been several years, no prospect of registration developed, or if the 
other party was not a member of the League of Nations, the text was entered, 
not registered, in a special “B” serial numbering and published in the League 
of Nations Treaty Series.? This was manifestly an unfortunate situation, 
placing the United States in an invidious position and at times depriving the 
United States of the advantages of prompt publication of its treaties. 

The matter was drawn to the attention of the Secretary of State in a com- 
munication addressed to him on January 28, 1931, by sixty teachers of inter- 
national law and international relations in American universities, law schools 
and colleges, who urged “the inauguration of a practice of requesting the Sec- 
retariat of the League of Nations to register the treaties and international en- 
gagements which the United States may make from time to time.” The reply 
was made on February 27, 1931, that it would be “inappropriate for this gov- 
ernment to register treaties with the Secretariat.” 1° Recently, however, the 
Department of State has taken a different view. In January, 1934, conver- 
sations were held between the American Consul at Geneva (Gilbert) and the 
Acting Legal Adviser of the Secretariat of the League of Nations (McKinnon 
Wood) which led to a communication by the latter on January 22, 1934, in 
which he stated: #4 


Should, therefore, the United States decide to adopt the practice of 
registering international agreements concluded by it with the Secretariat 
the position would be as follows: 

(a) Such registration would not involve acquiescence by the United 
States in the stipulation of Article No. 18 of the Covenant that no instru- 
ment shall be binding until registration. 


748 League of Nations Treaty Series, p. 444 note. 

® The texts of 178 treaties were thus sent to the Secretariat of the League of Nations. 

* Fifteen treaties or agreements were thus published. 

10 The texts of the letters exchanged are reproduced in Proceedings of the American 
Society of International Law, 1931, pp. 250-253. 

11 Dept. of State Press Releases, Feb. 3, 1934, p. 63. 
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(b) Such registration would result in publication of treaties and execu- 
tive agreements between the United States and members of the League 
and likewise those between the United States and other states not mem- 
bers of the League in the League of Nations Treaty Series in the same 
category and with the same promptitude as treaties registered by the 
member states. 

(c) Such registration would result in the elimination of the delay in 
the publication of instruments which may hitherto have been caused by 
the suspension of publication of treaties sent to the Secretariat by the 
United States until appropriate notification had been made to the inter- 
ested member states. 

If the United States requested registration of a treaty, such registration 
would be effected at once and the treaty be published in the same manner 
as though it had been presented by a member state. Since registered 
treaties are published in the order of registration, the exact date at which 
a treaty appears in the Treaty Series necessarily depends on the progress 


made in producing the series. 
(d) Such registration would not involve an obligation on the part of 
the United States to pay any charges or expenses. 
On January 23, 1934, the American Consul, after restating the League’s 
position as indicated in the foregoing paragraphs, stated in reply: !” 


With regard to points (b) and (c) above, my understanding of the 
arrangement envisaged is that upon the United States requesting the 
registration of a treaty such registration will be effected at once and the 
treaty published in the same manner as though it had been presented by 
a member state; it is, however, entirely clear that inasmuch as registered 
treaties are published in the order of registration, the exact date at which 
a treaty appears in the Treaty Series necessarily depends on the progress 
made in producing the series. 

I further understand that in cases of this character a simple acknowl- 
edgment of the request for registration, and not a formal certificate of 
registration, is addressed by the Secretariat to the government presenting 
a treaty for registration, in view of the fact that the registration is nut 
legally obligatory. 

I take pleasure in informing you that my government will be glad, in 
accordance with the memorandum approved by the Council of the League 
on May 19, 1920, and in accordance with the understandings expressed in 
your letter which I have recapitulated above, to furnish the Secretariat 
through the American Minister at Bern for the purpose of registration 
and publication a certified copy of each international agreement to which 
the United States shall hereafter become a party. 


This is a happy augury for the future of documentation on international 
affairs, for which future generations of lawyers and scholars will doubtless 
be exceedingly grateful. It has the definite advantage for the United States of 
making its treaties “more widely available” in other countries; it encourages 
the registration of treaties by other states; and it is a welcome recognition of 
the general benefit to be derived from the provisions of Article 18 of the 
Covenant. 

Man .ey O. Hupson 


12 Dept. of State Press Releases, Feb. 3, 1934, p. 64. 
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CURRENT NOTES 
CLAIMS AGAINST TURKEY 

In connection with the war conditions which existed in Turkey from 1914 
to 1922, a number of international claims arose against the Government of 
Turkey, including a large number on behalf of citizens of the United States. 
Negotiations with respect to these latter claims were undertaken by Ameri- 
can and Turkish representatives, and on December 24, 1923, the American 
High Commissioner at Constantinople (Rear Admiral Mark L. Bristol), and 
the delegate of the Turkish Ministry of Foreign Affairs (Dr. Adnan Bey), 
entered into a claims agreement by an exchange of notes which provided: ! 

(1) The establishment of a Claims Committee upon which each Gov- 
ernment was to be represented by two representatives, for the examina- 
tion “of the reciprocal claims of the nationals of the United States and of 
Turkey”; 

(2) That the Committee should meet at Constantinople six months 
after the exchange of ratifications of the American-Turkish Treaty con- 
cerning the general relations between the United States and Turkey, 
signed at Lausanne on August 6, 1923; 2 

(3) That the Committee should “proceed, with a view to determining 
the solutions which should be given” the claims. 

(4) That the Committee should examine “claims presented by either 
government within a period of six months from the date of its consti- 
tution. 

(5) That the “dossiers of the claims must contain the documents estab- 
lishing the nature, the origin, and the justification of each claim,” and 
that “documents not accompanying the claims presented within the 
period of six months provided for in the preceding paragraph and relat- 
ing to the said claims must be communicated to the Committee at the 
latest within a period of one year from its constitution.” 

The treaty mentioned in point two above failed to receive the necessary 
approval of the Senate in 1927. On February 17, 1927, in an exchange of 
notes between representatives of the two governments,’ it was agreed that in 
the event that the Turkish-American Treaty of August 6, 1926, was not rati- 
fied, the provisions of the claims agreement would come into force six months 
after the exchange of ratifications of a commercial convention and a conven- 
tion of residence and establishment. A commercial convention was signed 
on October 1, 1929, and ratifications exchanged on April 22, 1930.4 A con- 
vention of residence and establishment was signed on October 28, 1931, and 
ratifications exchanged on February 15, 1933.5 Consequently, under the 
claims agreement, the committee was to meet within the six months follow- 
ing February 15, 1933. The committee did so meet in Istanbul on August 15, 

1 The notes are printed in H. R. Doc. No. 283, 73d Cong., 2d Session, p. 5. 


? See the next paragraph for the change in the agreement with respect to this point. 
§ Ibid., pp. 3 and 4. 4U. 8S. Treaty Series, No. 813. 5 Ibid., No. 859. 
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1933. The time for the filing of claims with the committee under the claims 
agreement therefore expired on February 15, 1934. Approximately 2500 
claims on behalf of American citizens were filed with the committee. 

When the committee met on August 15, 1933, it was decided that instead 
of proceeding to consider the cases on their individual merits, an effort should 
be made to arrange a lump sum settlement of the claims, if possible. There 
were therefore designated as American representatives on the committee, the 
counselor and the commercial attaché of the Embassy at Istanbul. When 
it became apparent that the committee discussions would involve technical 
matters regarding the merits of the claims under international law, it was 
necessary to designate at least one commissioner who was qualified as an 
expert in such matters. In February, 1933, the President commissioned Mr. 
Fred K. Nielsen, of Washington, D. C., to be one of the two representatives 
of this government on the committee, in substitution for the counselor of the 
Embassy. Mr. Nielsen proceeded to Istanbul, to participate in the further 
deliberations of the committee. He was accompanied by two legal assistants 
from the office of the Legal Adviser of the Department of State, Mr. Francis 
M. Anderson and Mr. John Maktos. 

The claims of certain European countries against Turkey have already been 
adjudged and liquidated. By Article 58 of the Treaty of Lausanne of July 
24, 1923 ® the Governments of Great Britain, France, Italy, Japan, and 
Rumania reciprocally renounced, with the Government of Turkey “all pe- 
cuniary claims for the loss and damage suffered respectively by Turkey and 
the said Powers and by their nationals (including juridical persons) between 
the 1st August, 1914, and the coming into force of the present treaty, as a 
result of acts of war, or measures of requisition, sequestration, disposal or 
confiscation.” In the same article, Turkey renounced in favor of the other 
countries mentioned above, its ownership interests in certain assets. By a 
convention of November 23, 1923,7 between those other countries, provision 
was made for the establishment of a Commission d’E valuation to sit in Paris 
for the purpose of appraising the claims of the nationals of those countries 
and of distributing among them the proceeds of the liquidation of the assets 
renounced by Turkey. The commission consisted of three members named 
by the Governments of France, Great Britain and Italy. In cases in which 
the damage concerned the nationals of either Rumania or Japan, it was pro- 
vided that there should be added to the commission for the consideration of 
those cases, a member named by the respective governments (Article 3). 
The jurisdiction of the commission was determined by Article 6, as follows: 


ARTICLE 6 
1. The Commission shall assess and compensate, on the terms provided for by the 
present convention, the damage defined below: 
(a) Direct damage (other than that referred to in sub-section (2) of this article) suf- 


‘League of Nations Treaty Series, Vol. 28 (1924), p. 12; this Journat, supplement, Vol. 
18 (1924), p. 23. 7L. N. T.S., tbid., p. 277. 
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fered on territory which was Ottoman on the Ist August, 1914, or at sea by the nationals 
of the contracting Powers, in respect of their persons or their property, between the Ist 
August, 1914, and the coming into force of the treaty with Turkey, as the result of any 
act or negligence of the Turkish Government, including damage resulting from measures 
of requisition, sequestration, or confiscation, and also direct damage suffered on the same 
territory by such nationals between the dates named as the result of any acts of war, 
whatever party may have been the author of such acts. 

(b) Direct damage caused by the fire of Smyrna to the rights and property of the 
nationals of the contracting Powers. 

The Commission shall be empowered to deduct from the compensation granted on this 
account the sums obtained by the claimant from other sources; the Commission shall also 
be empowered to reject claims in cases where it considers that the claimant has not taken 
all reasonable steps to obtain compensation to which he would have been entitled from 
other sources. 

(c) Damage referred to in paragraphs (a) and (b) suffered by persons protected by the 
contracting Powers in cases where the patent of protection is of a date prior to the Ist 
August, 1914. 

(d) The damage referred to in paragraphs (a) and (b) suffered on territory remaining 
Turkish at the date of the coming into force of the Treaty of Lausanne by Ottoman com- 
panies in which the nationals of the contracting Powers had a preponderating interest 
on the Ist August, 1914. 

The Commission shall take account of the advantages of an economic character granted 
to such companies by the Turkish Government on account of the damage suffered by 
them. The value of such advantages shall be assessed in cash and the amount shall be 
deducted from the amount to which the companies would be entitled in accordance with 
the present convention. In no case shall the total amount of the compensation to be 
paid to these companies exceed the nominal value of the treasury bills referred to in 
Article 1 (2). 

2. The Commission shall not deal with or grant compensation in respect of the follow- 
ing categories of damage: 

(a) Indirect damage, including deprivation of the use of property and loss of profits; 

(b) Claims relating to amounts payable by the Hellenic Government in accordance 
with the convention of the 24th July, 1923, on the subject of the payment of debts result- 
ing from the acts of the Hellenic authorities in Turkey. 

(c) The claims of concessionary companies on account of the utilization by the Turkish 
Government of their property or of their services which are to be settled by the Turkish 
Government in accordance with the protocol relating to certain concessions granted in the 
Ottoman Empire of the 24th July, 1923, and the declaration annexed thereto, or in accord- 
ance with arrangements made between the Turkish Government and such companies. 


The Commission d’Evaluation was in existence from 1924 to 1930, sending 
various subcommissions to Turkey to make investigations and obtain evi- 
dence. The fund to be distributed amounted to $25,628,595.53, which was 
distributed to the nationals of the participating governments as follows: 

$9,141,556.84 
British 8,642,101.79 
Italian 7,614,827.64 
Rumanian 206,648.08 
Japanese 23,461.18° 


8 Rapport Général sur les Travaux de la Commission d’Evaluation des Dommages subis en 
Turquie (Paris, Imprimerie Nationale, 1930). 
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Then, of course, under Articles 92 to 98 inclusive, of the Treaty of Lau- 
sanne, there were a number of Mixed Arbitral Tribunals between Turkey and 
various Allied countries which had jurisdiction over matters specifically 
brought within its competence by the treaty, principally the settlement of 
disputes regarding private legal relations between the citizens of those coun- 
tries and persons residing in Turkey. (See, for example, Articles 65, 66, 75- 
78, 81 and 89 of the said treaty). Such matters do not ordinarily involve the 
international responsibility of a state under the generally accepted prin- 
ciples of international law. The special situation existing between Turkey 
and Greece, especially with respect to the exchange of populations, gave rise 
to special agreements between those countries, including claims settlements, 
which involve too many intricate details to be mentioned in the scope of this 
note.® 

EK. Lutz 


A SEVENTEENTH CENTURY PROBLEM IN THE APPLICATION OF 
PROHIBITION LAWS TO FOREIGN DIPLOMATS 


While the Eithteenth Amendment and the Volstead Act were in force there 
was much debate on the question as to whether international law required that 
foreign diplomats be exempt from their operation. Administrative regula- 
tions provided for such exemption, but an interesting article by Mr. Lawrence 
Preuss argued forcibly that no such exemption was required.!. The matter 
has become wholly academic now, although it might become practical again 
should Congress ever reénact a prohibition law for the District of Columbia. 
None the less, it may be instructive to call attention to what seems to be the 
only direct precedent in international practice, a precedent which has appar- 
ently remained buried until now. 

In 1678, one Thomas Smith, who had been chaplain to Sir Joseph William- 
son, British Ambassador to Turkey in the latter half of the seventeenth cen- 
tury, published a book entitled Remarks upon the Manners, Religion and 
Government of the Turks.2, Smith devotes much space to discussing the pro- 
hibition in the Koran against intoxicating liquors and to the flagrant viola- 
tions of this prohibition by the inhabitants of the empire. He tells us that 
these violations occasioned such a scandal that under the urgings of “a certain 
Priest, one Vani Ephendi, famous for his eloquence, and who had gained a 
mighty opinion in the Court for his pretensions to extraordinary piety (con- 
sistent, by the practice and law of the Countrey, with a multitude of women 


*See Stephen P. Ladas, The Exchange of Minorities, Bulgaria, Greece and Turkey (New 
York, The Macmillan Co., 1932). 


‘Foreign Diplomats and the Prohibition Laws (1932), 30 Mich. L. R. 333. 

Remarks upon the Manners, Religion and Government of the Turks. Together with a 
survey of the Seven Churches of Asia, as they now lye in their Ruines; and a brief Descrip- 
tion of Constantinople. By Tho. Smith, B. D. and Fellow of St. Mary Magdalen College 


Oxon. London, Printed for Moses Pitt, at the Angel in St. Pauls Church-yard, M. DC. 
LXX. VIII. 
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which he kept) ,” the Grand Signior issued a royal edict “that no more Wine 
should be drank all the Empire over.” 

This edict was a general one, applying to Christians as well as to Turks. 
The Christians “for the future must abstain from Wine out of respect to the 
Emperour’s command as the Turks out of respect to Mahomet.” Smith de- 
scribes the terror which seized the Greek tavern keepers of Constantinople. 


For: 


The Turks are always guilty of Extreams; when once they have de- 
termined upon a thing, though never so rashly and without the due exami- 
nation of circumstances, or the mischiefs that may follow, they presently 
proceed to execution. Whatsoever they do, they do it with so much im- 
petuosity and fury, that equity and clemency and civility are wholly laid 
aside. To add greater force and authority to the command, and to strike 
a terror into the people, a severe penalty is threatened to be inflicted upon 
the transgressor: the fear of which made them forbear drinking Wine in 
private, lest their very breath should betray them. 


Over this state of affairs the foreign diplomats were much concerned. In 
the words of Smith: 


In the mean while the Christian Ambassadors were concerned, lest they 
and their Families, if there were no Vintage the following Autumn, should 
be involved under the same Inconveniencies; for the Greeks out of despair 
left off cultivating their Vineyards, not thinking the bare Grapes, whereof 
there is such plenty, worth the labour and cost and time; and it was justly 


to be feared, lest the Customers [customs officers] in the Sea-port Towns 
would prove froward and troublesom, and not permit any Vessels of Wine 
sent for Presents out of Christendom to be carried to their Palaces. The 
Cadyes too were very fierce in the execution of this Order; some out of 
zeal to Religion, others out of a principle of obstinacy and ill will to the 
Christians; others out of covetousness to get money for a Licence and 
Dispensation. .. . 

During this disorder the Ambassadors send their Druggermans (for so 
they call the Interpreters they make use of in transacting their concerns) 
to represent to the Visir and other Bassas the injustice of concluding 
them under the prohibition; that it would be a prejudice to their health, 
to be forced upon the liquors of the Countrey to which they had not been 
accustomed; and that it was against the law of Nations that they should 
be deprived of the conveniences of humane life; upon a debate in their 
Divan, the request seemed just and reasonable, and fit to be complied 
with, that they should have a liberty of making what quantity of Wine 
they pleased for their own uses; for they would extend the privilege no 
further. The Ambassadors were unsatisfied with this order, but made 
further demands, that all Western Christians, who were under their pro- 
tection, dispersed in the several Factories of the Empire, might enjoy the 
same favour. The Bassas demur upon it, and pretend this would ener- 
vate the force of the Emperour’s edict; and that such a conception would 
have an evil influence upon the Government, which is preserved by a 
punctual submission to his will and pleasure, which was the highest rea- 
son of alaw. All likelyhood of success seemed to vanish; our Drugger- 
man however was commanded to attend, and take all opportunities of 
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making new proposals in his Master’s name: The matter is put off from 
day to day, but at last (for it was four months first) being wearied with 
continued demands, they suffer their obstinacy with great difficulty to be 
overcome. 


Several points in this account may be emphasized. The ambassadors were 
concerned not only that it would be impossible to buy wine in the country, 
but that the customs officials would bar importations. They based their pro- 
test against the edict upon the rules of international law. The Turkish Gov- 
ernment readily admitted that the ambassadors should be permitted to make 
wine for their own use. The ambassadors then demanded further that all 
western Christians under their protection should be exempted from the opera- 
tion of the edict, and after considerable resistance the Turkish Government 
acceded to this demand. This latter demand was, of course, based upon the 
system of capitulations which even at this early date was in force in Turkey. 

A. H. FELLER 


JEANNETTE SCOTT PRIZE IN INTERNATIONAL LAW 


The Institut de Droit International has granted the John Westlake prize, 
established by Mr. James Brown Scott in memory of his mother,! to Dr. Anton 
Roth of Gross-Auheim a/Main, author of an essay prepared upon the subject 
of “A study of the rules applicable, in cases of international responsibility, to 
the measure of damages caused to private persons on the territory of a foreign 
state. The question must be developed principally with regard to interna- 


tional practice and the decisions of international tribunals.” 

The subject to be treated in the competition for the Andrés Bello prize, to 
be granted in 1935, is the following: “A critical exposition of the various 
conceptions of denial of justice considered as the basis of an international 
claim.” 

It will be recalled that, in conformity with the rules governing the awarding 
of the prizes,? the essays must reach Mr. Charles de Visscher, Secretary- 
General of the Institut, 200 Avenue Longchamp, Brussels, not later than 
March 1, 1935. 


1See announcement in this JourNAL, Vol. 26, 1932, p. 373. 
* See the Annuaire of the Institut, 1932, p. 601 et seq. 
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For THE Pertop November 15, 1933—Fesruary 15, 1934 
(Including earlier events not previously noted) 


WITH REFERENCES 


Abbreviations: B. J. J. J., Bulletin de |’Institut Intermédiaire International; B. J. N., 
Bulletin of International News; C.S. Monitor, Christian Science Monitor; Clunet, Journal 
du droit international; Cmd., Great Britain, Parliamentary papers; Cong. Rec., Congres- 
sional Record; Cur. Hist., Current History (New York Times); Europe, L’Europe Nou- 
velle; Ex. Agr. Ser., U. S. Executive Agreement Series; Geneva, A Monthly Review of 
International Affairs; G. B. Treaty Series, Great Britain Treaty Series; J. L. O. B., Inter- 
national Labor Office Bulletin; L. N. M.S., League of Nations Monthly Summary; 
L. N. O. J., League of Nations Official Journal; L. N. T. S., League of Nations Treaty 
Series; P. A. U., Pan American Union Bulletin; Press releases, U. S. State Department; 
R.A. I., Revue aéronautique international; 7. J. B., Treaty Information Bulletin, U. 8. 
State Department. 


August, 1933 
11 FinLaNnp—GreaT Britain. Signed convention regarding legal proceedings in civil 
and commercial matters. Cmd. 4430 (Finland No. 2, 1933). 


September, 1933 
25 Great Brirarn—RvumaniA. Exchanged notes respecting consular fees on certifi- 
cates of origin. Text: G. B. Treaty Series, No. 39 (1933). 


October, 1933 
5-11 EpvucationaL Firms. Conference for facilitating international circulation of films 
of educational character convened in Geneva by League of Nations Council. 
Convention and Final Act opened for signature on Oct. 11. 7. J. B., Nov., 1933, 

p. 5. 


10 ARGENTINA—Braziu. Signed treaty for revision of history and geography text- 
books. Text: Coopération Intellectuelle, Nov., 1933, No. 34-35, p. 645. 


12 Great Britain—Persia. Convention signed on April 30, 1933, by Persian govern- 
ment and Anglo-Persian Oil Company ratified by Persia on June 5, 1933. Final 
settlement of dispute noted by League of Nations Council on Oct.12. L.N.M.S., 
Oct., 1933, p. 212. 


13. Brazu-—Po.anp. Exchanged ratifications of treaty of conciliation signed Jan. 27, 
1933. T.J.B., Dec., 1933. 


13 and November 11 DenmarK—Unirep States. Signed collect-on-delivery parcel post 
service agreement. 7’. J. B., Nov., 1933, p. 17. 


22 Huneary—Torkey. Signed protocol extending duration of treaty of neutrality, 
conciliation and arbitration signed Jan. 5, 1929. 7'.J.B., Nov., 1933, p. 1. 


26-28 Rervucres. Inter-governmental conference for refugees met at Geneva and adopted 
convention relating to international status of refugees. Final act signed by 
14nations. 7./.B., Jan., 1934, p.17. L.N.M.S., Oct., 1933, p. 223. 


31 Costa Rica—Iraty. Signed treaty of arbitration and conciliation, to remain in 
force for five years. 7.J.B., Nov., 1933, p. 1. 
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31 to November 8 Fora AND Fauna 1n Arrica. Conference for preservation of flora 
and fauna in Africa held in London on recommendation of International Congress 
for Protection of Nature held in Paris in 1931. The United States sent an ob- 
server. Three instruments were signed on Nov. 8, 1933. 7. J. B., Jan., 1934, 
p. 31. 


November, 1988 

7 ArGENTINA—GreEAT Britain. Exchanged ratifications of convention relating to 
trade and commerce signed May 1, 1933, and supplementary agreement signed 
Sept. 26, 1933. G. B. Treaty Series, No. 2-3 (1934), Cmd. 4492 and 4494. 


7-11 Wortp Press Concress. Held in Madrid, with all leading nations represented 
except Germany and France. N. Y. Times, Nov. 8-12, 1934. L. N. M.S., Jan., 
1934, p. 11. 


16 France—Syria. Signed treaty of friendship and alliance, designed to clear the way 
for ultimate termination of French mandate and entry of Syria into the League 
of Nations. B. J. N., Nov., 1933, p. 40. Summary: C. S. Monitor, Nov. 21, 
1933, p.1. For. Pol. B., Dec. 22, 1933. 


20 to January 13, 1934 Curna (Fuxien Province). On Nov. 20, General Tsai Ting-kai, 
on behalf of the Nineteenth Route Army, declared the independence of Fukien 
Province. Eugene Chen as Foreign Minister issued manifesto to foreign Powers 
declaring purpose of new government to overthrow Nanking régime. On Jan. 13, 
the Fukien rebellion collapsed, when a Nationalist naval landing party occupied 
Foochow and the Nineteenth Route Army withdrew. Cur. Hist., Feb—March, 
1934. 


22 to February 14, 1934 DisarMAMENT CoNFERENCE. On Nov. 22, President Arthur 
Henderson announced adjournment of the General Commission until January, 
1934. L. N. M.S., Dec., 1933, p. 268. On Dec. 18, German Government made 
proposals to France. Times (London), Dec. 22, 1933, p. 10. Summary: N. Y. 
Times, March 10, 1934, p.6. On Jan. 1, note from France to Germany contained 
nine points. Times (London), Jan. 3, 1934, p.10. On Jan. 3-4, final statement of 
Italian viewpoint submitted in form of memorandum by Signor Mussolini to Sir 
John Simon during conversations in Rome, contained eight points. N.Y. Times, 
Feb. 1, 1934, p. 5. On Jan. 19, German memorandum in reply to French aide- 
mémoire of Jan. 1 was delivered. On Jan. 20, postponement of meeting of the 
Bureau till Feb. 13 was agreed upon. N. Y. Times, Jan. 21, 1934, p.19. On Jan. 
29, the British memorandum was sent to the United States, Germany, Italy, and 
France. N.Y. Times, Jan. 30, 1934, p. 6. Official summary: Times (London), 
Feb. 1, 1934, p.14. Text: G. B. Misc., No. 2 (1934). On Jan. 31, Italian commu- 
niqué was issued in Rome containing considerations put before Sir John Simon 
during conversations in Rome. Times (London), Feb. 1, 1934, p. 14. Text of 
notes: Vélkerbund, Feb. 9, 1934. On Feb. 3, text of Germany’s reply of Jan. 19 
to French proposals of Jan. 1 were published in Berlin. Summary: N. Y. Times, 
Feb. 4, 1934, p. 22. Times (London), Feb. 5, 1934, p. 11. On Feb. 14, France 
replied to German note of Jan. 19. Text: Times (London), Feb. 16, 1934, p. 13. 
Voélkerbund, Feb. 20, 1934, p. 2. 


Great Britrain—ItTaLty. Exchanged notes regarding boundary between Kenya and 
Italian Somaliland. Text, with agreement of boundary commission: G. B. Treaty 
Series, No. 1 (1934), Cmd. 4491. 


27. =Turxey—Yvoostavia. Signed treaty of friendship, non-aggression, judicial settle- 
ment, arbitration and conciliation. Provides for submission of disputes to the 
Permanent Court of International Justice, or to a tribunal of arbitration, and 
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establishment of a permanent commission of conciliation. N. Y. Times, Nov. 
27, 1933, p.8. T.J.B., Jan., 1934, p.10. Text: Europe, Jan. 13, 1934, p. 45. 


29/30 Great Britarin—IrisuH Free Srate. Mr. De Valera and British Government ex- 
changed notes regarding treaty of 1921. Text: Times (London), Dec. 6, 1933, 
p. 14. 


30 to February 6, 1934 Ecuapor—Prerv. Invitation of Peru to open direct conversations 
on boundary questions pending between the two governments accepted by 
Ecuador. Times (London), Dec. 1, 1933, p. 13. On Feb. 6, President Roosevelt 
issued statement that he had consented to the request of both governments to 
the sending of delegations to Washington to discuss adjustment of their common 
frontier, and that he had also consented to act as arbitrator if the delegations 
should be unable to agree. Text: Press releases, Feb. 10, 1934, p.75. Cur. Hist., 
March, 1934, p. 729. 


December, 1933 
2 Haiti—Unitep Srates. Letter from President Vincent of Haiti to President 
Roosevelt, relative to agreement of Aug. 7, 1933, for evacuation of marines, made 
public, together with letter from Secretary of State to chairman of American 
Civil Liberties Union. Press releases, Dec. 2, 1933, p. 300. 


2-15 PrerMANENT Court or INTERNATIONAL Justice. On Dec. 2, during the 30th (ex- 
traordinary) session, the Chambers of the Court were reconstituted and Sir Cecil 
Hurst elected president to succeed Judge Adatci. N. Y. Times, Dec. 3, 1933, 
p.6. Amer. Bar Assoc. J., Feb., 1934, p. 123. On Dec. 15, it handed down decision 
by vote of 12 to 1 that Hungaro-Czechoslovak Mixed Arbitral Tribunal had 
rightly decided that it had jurisdiction, that the claim of the university was jus- 
tified, and that the Czechoslovak Government was bound to restore the univer- 
sity’s property. L. N. M.S., Dec., 1933, p. 291. This Journat, Jan., 1934, p. 11. 


3-26 INTERNATIONAL AMERICAN CONFERENCE. The Seventh International Conference 
of American States was held in Montevideo, Uruguay, with delegates in attend- 
ance from 20 American republics. Topics of the program covered a wide field. 
Ninety-five resolutions were approved and conventions on the following subjects 
were adopted: nationality of women, nationality, extradition, rights and duties 
of states, political asylum, teaching of history, and additional protocol to the 
General Convention of Inter-American Conciliation. Address of Secretary Hull 
on results of conference, Feb. 10, 1934. Conference Series, No. 18 (Dept. of 
state). Texts of conventions and certain resolutions: this JourNAL, Supplement. 
T. I. B., Jan., 1934. The conference recommended or approved convocation of 
13 inter-American conferences to study various topics. List of conferences: N. Y. 
Times, March 11, 1934, IX, 10. 


Latvia—Ruvssia. Signed trade agreement in Moscow. B. I. N., Dec. 7, 1933. 
Soviet Union R., Jan., 1934, p. 20. 


44 Maritime Commission. Joint maritime commission, consisting of representatives 
of shipowners’ and seamen’s organizations, held 10th session in Paris. J. L. 0. 
M.S., Dec., 1933, p. 55. 


Iraty—Rvssis. Signed protocol continuing trade agreement of May 6 for another 
year. Soviet Union R., Jan., 1934, p. 20. 


REFUGEES FROM GERMANY. League of Nations Governing Board for Refugees met 
at Lausanne to outline plans for meeting problem. Times (London), Dec. 6, 
1933, p.13. N.Y. Times, Dec. 6, 1933, p. 18. 
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9 Canapa—Unitep States. Certain exemptions from provisions of London Load 
Line Convention of July, 1930, were provided for in a convention signed on Dec. 
9, 1933, which was ratified by the United States on Feb. 2. Cong. Rec., Feb. 2, 
1934, p. 1874. 7.1. B., Dec., 1933, p. 17. 


NETHERLANDS—VENEZUELA. Exchanged ratifications of treaty of arbitration, judi- 
cial settlement and conciliation signed April 5, 1933. 7. J. B., Jan., 1934, p. 1. 


15 Brack Tom anp Kinastanp Saporace Cases. Umpire Owen D. Roberts of Mixed 
Claims Commission (United States and Germany) ordered re-hearing of these 
war claims cases. Review of cases: N. Y. Times, Dec. 17, 1933, p. 38. 


CoLtomsBia—Unitep Srares. Signed reciprocal trade agreement in Washington. 
N.Y. Times, Dec. 16, 1933, p.11. 7.J.B., Dec., 1933, p.6. World Affairs, March, 
1934, p. 48. 

Gop Ciavuse. British Privy Council rendered decision in case of Feist v. Société 
Intercommunale Belge d’Electrité concerning £500,000 of 35-year sinking fund 
5% per cent gold bonds issued by the company in England in Sept., 1928. Times 
(London), Annual finan. and com. rev., Feb. 6, 1934, IX. Text: this JourNAL, 
infra, p. 374. 

Iraty—Rwvssia. Exchanged ratifications of treaty of friendship, non-aggression and 
neutrality, signed Sept. 2, 1933. Soviet Union R., Jan., 1934, p. 8. 


Foreign BonpHOoLDERS Protective CounciL. Organization completed at Treasury 
Department. Raymond B. Stevens, of New Hampshire, permanent president. 
C.S. Monitor, Dec. 19, 1933, p.11. N.Y. Times, Dec. 19, 1933, p. 31. 


Mississippi Bonps. Monaco presented application to U. S. Supreme Court for 
leave to bring action on default of principal and interest on $100,000 worth of 
bonds repudiated by constitutional amendment in 1875. C.S. Monitor, Dec. 18, 
1933, p. 1. 

PorTUGAL—SwEDEN. Exchanged ratifications of convention of conciliation, judicial 
settlement and arbitration signed Dec. 6, 1932. 7. J. B., Jan., 1934, p.1. Text: 
Diario de Governo, Jan. 8, 1934. 

to February 16, 1934. NewrounpLaNnp. In accordance with recommendations of 
Royal Commission of Inquiry, a bill to suspend self-government passed the Brit- 
ish Parliament and received royal assent on Dec. 21. It empowers the British 
Government to take charge under the chairmanship of a governor until the 
“colony’s” finances are restored. N.Y. Times, Dec. 22, 1933, p. 31. On Feb. 16, 
Newfoundland surrendered its status as a self-governing dominion. N. Y. Times, 
Feb. 17, 1934, p. 4. 

Strver. President Roosevelt’s proclamation on silver ratified silver agreement at 
London Economic Conference and provided for purchase of virtually all newly 
mined domestic silver. Text: N. Y. Times, Dec. 22, 1933, p. 1-2. Press releases, 
Dec. 30, 1933, p. 365. 

26 to January 13, 1934. Botrvia—Paracuay. Chaco commission of the League of Na- 
tions attended closing meeting of Pan American Conference at Montevideo, at 
which a resolution on the dispute was adopted. Proposals for armistice until 
Jan. 14 were sent to the two governments. Both countries agreed to an armistice 
until Jan.6. On Jan. 13, the League Commission sent a three-point plan for set- 
tlement to Council of the League. Summary: N. Y. Times, Jan. 14, 1934, p. 10. 


January, 1934 
1 France—Swirzertanp. In accordance with a judgment of the Permanent Court 
of International Justice and a supplementary decision by three experts, France 
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withdrew its customs line along Franco-Swiss frontier and reconstituted the free 
zones of Upper Savoy and the district of Gex which had been established originally 
in 1815 and 1816. For. Pol. B., Jan. 19, 1934. C.S. Monitor, Jan. 24, 1934, p. 13. 


Costa Rica—Satvapor. Diplomatic relations renewed. N. Y. Times, Jan. 4, 1934, 
p. 9. 


IraLy—Yvueostavia. Signed commercial treaty. B.J.N., Jan. 18, 1934,p.2. Times 
(London), Jan. 8, 1934, p. 11. 


IraLy—Rumania. Signed commercial treaty at Rome for one year. Times (Lon- 
don), Jan. 8, 1934, p.11. B.J. N., Jan. 18, 1934, p. 21. 


France—Rvssia. Signed trade agreement. N. Y. Times, Jan. 12, 1934, p. 15. 
Europe, Jan. 13, 1934, p. 27. 


Sugar. State Department accepted invitation from 14 nations, bound by Chad- 
bourne agreement, to participate in preliminary discussion concerning a world 
sugar convention. N.Y. Times, Jan. 14, 1934, p. 27. 


15-20 Leacug or Nations Councit. Held 78th session to consider reports on opium, 
mandates, slavery, Chaco dispute, Liberia, Upper Silesia, Assyrians, Saar, Danzig, 
etc. Appointed a committee of three from Italy, Spain, and Argentina to prepare 
plans for Saar Basin plebiscite. N.Y. Times, Jan. 16-21, 1934. L.N.M.S., Jan., 
1934. 


17 to February 12 Avustria—GerMaNny. Formal protest made by Austria to Germany 
on Jan. 17, demanded respect for Austrian independence and cessation of Nazi 
plotting in Austria, and threatened appeal to League of Nations. N.Y. Times, 
Jan. 24, 1934, p. 1. On Feb. 1, German reply was delivered to Austria. It re- 
jected specific complaints and stated that problem was not capable of interna- 
tional regulation and could not be settled by the League of Nations. WN. Y. 
Times, Feb. 3, 1934, p.6. Times (London), Feb. 2, 1934, p.12. On Feb. 12, as re- 
sult of decision of Dollfus government to suppress Social Democratic Party, civil 
war broke out at Linz and in Vienna. N. Y. Times, Feb. 13, 1934, p. 1. Cur. 
Hist., Mar., 1934, p. 745. . 


21 Russta—Turkey. Signed protocol by which Soviet Union grants Turkey a credit 
of eight million dollars in gold, in order to make it possible for Turkey to carry 
out her industrialization plans. Soviet Union R., Feb—March, 1934, p. 68. 


23 Cusa. Recognition accorded by United States, Mexico, Colombia, Uruguay, 
Chile, Dominican Republic, China, Italy, Bolivia, Costa Rica, Peru, France, Spain, 
and Great Britain on behalf of United Kingdom, Canada, Australia, New Zea- 
land and South Africa. N. Y. Times, Jan. 24, 1934, p. 1. C.S. Monitor, Jan. 
24, 1934, p. 7. 


23 LittLe ENTENTE ConFERENCE. Closed at Zagreb, Yugoslavia, after accepting draft 
for a Balkan Pact drawn up at Geneva by Foreign Minister Titulesco of Rumania 
and Dimitri Maximos of Greece. C.S. Monitor, Jan. 23, 1934, p.2. N.Y. Times, 
Jan. 24, 1934, p.5. Times (London), Jan. 23-24, 1934. 


25-31 GerMAN Dest CoNnrerENCE. Representatives of British and American creditors 
of Germany opened negotiations with German representatives in Berlin. Times 
(London), Jan. 26, 1934, p. 12. An agreement was reached on Jan. 31. Text of 
official statement of the Reichsbank: Times (London), Feb. 1, 1934, pp. 13-14. 


26 GerMANy—Po.anp. Signed ten-year pact of friendship and non-aggression in Ber- 
lin. N. Y. Times, Jan. 27, 1934, p. 1. Times (London), Jan. 27, 1934, p. 10. 
Ratifications of pact exchanged on Feb. 24. N.Y. Times, Feb. 25, 1934, p. 26. 
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SaLtvapor—Unitep States. Recognition granted to Salvador by United States, fol- 
lowing similar action by Costa Rica, Honduras, Guatemala and Nicaragua. N.Y. 
Times, Jan. 27, 1934, p. 14; Feb. 4, 1934, IV, 8. Press releases, Jan. 27, 1934, p. 51. 


AvustriaA—France. Signed trade agreement. B.J. N., Feb. 1, 1934. 


Germany. On first anniversary of Hitler’s assumption of the Chancellorship, the 
German Reichstag passed an act transferring sovereign powers of the states to 
the federal government. Cur. Hist., March, 1934, p. 741. V6lkerbund, Feb. 2, 
1934, No. 87. Times (London), Jan. 31, 1934, p. 11. 

REGISTRATION OF TREATIES. State Department announced that United States will 
hereafter register with League of Nations every international agreement to which 
it becomes a party. N. Y. Times, Jan. 30, 1934, p. 6. Text of announcement: 
Press releases, Feb. 3, 1934, p.62. Text of notes: 7. J. B., Jan., 1934, p. 10. 


31 ARGENTINA—NETHERLANDS. Signed most-favored-nation treaty. N. Y. Times, 
Feb. 5, 1934, p. 12. 

31 Gop ProcLtaMaTION. President Roosevelt issued proclamation for revaluation of 
gold. Text: N.Y. Times, Feb. 1, 1934, p. 12. Press releases, Feb. 3, 1934, p. 65. 

February, 1934 

1 Postat Conoress. Universal Postal Congress opened in Cairo. Series of recom- 

mendations submitted to the congress by International Chamber of Commerce. 
World Trade, Feb., 1934, p. 2. 

Spain—Urvucuay. Commercial agreement established by treaty of 1870 denounced 
by Uruguay. C.S. Monitor, Feb. 1, 1934, p. 3. 

Brazic—Unitep States. Four-year debt-service agreement negotiated by V. F. 
Boucas, with J. Reuben Clark representing American holders of Brazilian bonds, 
signed at Rio de Janeiro. N.Y. Times, Feb. 7, 1934, p. 7. 

Hunaary—Russia. Signed treaty recognizing the Soviet Government and resum- 
ing diplomatic relations. N.Y. Times, Feb. 7, 1934, p.5. Soviet Union R., Feb- 
March, 1934, p. 68. 

Iraty—Rvssia. Exchanged ratifications of customs convention signed May 6, 
1933. Soviet Union R., Feb—March, 1934, p. 68. 

BaLKAN Pact. Turkey, Rumania, Greece and Yugoslavia signed ten-year pact of 
non-aggression. N. Y. Times, Feb. 10, 1934, p. 4. Times (London), Feb. 10, 
1934, p. 12-13. Contemp. R., Mar., 1934, p. 287. Text: World Affairs, Mar., 
1934, p. 54. 

CzECHOSLOVAKIA—PoLAND. Signed trade agreement in Prague based on most- 
favored-nation clause. B.J. N., Feb. 15, 1934. 

Great Britrain—Tue YEMEN. Signed treaty of friendship in Sana. B. J. N., Feb. 
15, 1934, p. 36. 

FraNceE—GreaT Britain. France denounced the trade and maritime treaties of 
1926 and 1882, to take effect on Feb. 12. N.Y. Times, Feb. 13, 1934, p. 5. 

Fintanp—Unitep States. Signed treaty of friendship, commerce, and consular 
rights. Press releases, Feb. 17, 1934, p. 91. 

Saar. League of Nations Committee of Three on Saar plebiscite met at Geneva. 
Times (London), Feb. 16, 1934, p. 13. 


INTERNATIONAL CONVENTIONS 


AccipENT PREVENTION ON Suips. Geneva, June 21, 1929. Revision, 1932. 
Ratification: Italy. 7.1. B., Dec., 1933, p. 18. 
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Acoression Derinition Pact. London, July 3, 1933. Came into force on Oct. 16, 
1933. 
Rattfications: 
Estonia, Finland, Latvia, Lithuania, Turkey. Soviet Union R., Dec., 1933-Jan., 1934. 
Persia, Poland, Rumania, Soviet Union. T7'. J. B., Jan., 1934, p. 10. 


Air Trarric. Warsaw, Oct. 12, 1929. 
Ratification: Germany. Dec. 19, 1933. 7. J. B., Jan., 1934, p. 18. 


AustriAN Loan Prorocot. Geneva, July 15, 1932. 
Ratification: Belgium. Sept. 23, 1933. L. N.O. J., Jan., 1934. 


Britis oF EXCHANGE AND Promissory Nores. Geneva, June 7, 1930. 
Ratification: Japan. Dec. 26, 1933. T.J. B., Jan., 1934, p. 27. 


Cuecks. Conflict of Laws on Checks. Geneva, March 19, 1931. 
Ratifications: 
Greece (with reservations). T7T.J. B., Dec., 1933, p. 15. 
Germany. Oct. 3, 1933. L. N.O.J., Jan., 1934. 


Cuecks. Convention and Protocol. Geneva, March 19, 1931. 
Ratifications: 
Greece (with reservations). 7. J. B., Dec., 1933, p. 15. 
Germany. Oct. 3, 1933. L.N.O.J., Jan., 1934. 


Cuecks. Stamp Laws. Geneva, March 19, 1931. 
Ratifications: 
Greece (with reservations). T.J. B., Dec., 1933, p. 15. 
Germany. Oct. 3, 1933. L. N.O.J., Jan., 1934. 


CHEMICAL WaRFARE. Geneva, June 17, 1925. 
Adhesion: Paraguay. Sept. 4, 1933. T.J. B., Nov., 1933, p. 3. 


ConrF.tict or Laws on Bitts or ExcHance, Etc. Convention and Protocol. Geneva, 
June 7, 1930. 
Ratification: Germany. Oct. 3, 1933. L.N.O.J., Jan., 1934. 


CopyricHt. Rome, June 2, 1928. 
Accessions: 
Germany. Oct. 21,1933. B., Nov., 1933, p. 14. 
France, Newfoundland, Syria and the Lebanon and Tunis. 7’. J. B., Jan., 1934, p. 27. 
(Parties to convention: 7. J. B., Nov., 1933, p. 14.) 


CoUNTERFEITING CURRENCY AND Protoco,. Geneva, April 20, 1929. 
Ratification: Germany. Oct. 3, 1933. L. N.O.J., Jan., 1934. 
EpucaTIONAL Fiums. Geneva, Oct. 11, 1933. 
Signatures: T.I. B., Nov., 1933, p.5. L.N.O.J., Jan., 1934. 
Eicut-Hour Day. Washington, Nov. 28, 1919. 
Ratification: Argentina. L.N.O. J., Jan., 1934. 
EMPLOYMENT FINDING For SEAMEN. Genoa, July 10, 1920. 
Ratification: Argentina. L.N.O.J., Jan., 1934. 


EMPLOYMENT OF CHILDREN AT SEA. Genoa, July 9, 1920. 
Ratification: Argentina. L.N.O.J., Jan., 1934. 


EMPLOYMENT OF CHILDREN IN INDUsTRY. Washington, Nov. 28, 1919. 
Ratification: Argentina. L.N.O.J., Jan., 1934. 


Foreicn ArsitraL Awarps. Geneva, Sept. 26, 1927. 
Adhesion: Paraguay. Sept. 4, 1933. B., Nov., 1933, p. 11. 
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FreepoM or Transit. Barcelona, April 20, 1921. 
Accession: Abyssinia. Oct. 19, 1933. L.N.O.J., Jan., 1934. 


INTER-AMERICAN CONCILIATION CONVENTION. Washington, Jan. 5, 1929. Additional Pro- 
tocol. Montevideo, Dec. 26, 1933. 
Tezt: T.I. B., Jan., 1934, p. 33. 
LicutsuHips. Lisbon, Oct. 23, 1930. 
Adhesion: France (on behalf of certain colonies and mandated territories). T. J. B., 
Dec., 1933, p.18. L.N.O.J., Jan., 1934. 
Rattfications: Danzig, Poland, Spain. L. N.O.J., Jan., 1934. 


Loap Linge Convention. London, July 5, 1930. 
Accession: Estonia. J]. B., Jan., 1934, p. 29. 
Ratification: Greece. T.J. B., Dec., 1933, p. 17. 
Ratifications deposited: Bulgaria, Danzig, Germany, Poland. T. J. B., Nov., 1933, p. 17. 


MariTIME Ports R&earme. Convention and Statute. Geneva, Dec. 9, 1923. 
Ratification: Italy. Oct. 16,1933. L.N.O.J., Jan., 1934. 


MarITIME Lisbon, Oct. 23, 1930. 
Adhesion: France (on behalf of certain colonies and mandated territories). 7. J. B., 
Dec., 1933, p.18. L.N.O.J., Jan., 1934. 
Ratifications: Danzig, Monaco, Poland, Spain. L. N.O.J., Jan., 1934. 


MATERNITY CONVENTION. Washington, Nov. 28, 1919. 
Ratification: Argentina. L. N. O.J., Jan., 1934. 


MERCHANDISE Marks. Madrid, April 14, 1891. Revision. Washington, June 2, 1911. 
The Hague, Nov. 6, 1925. 
Adhesion: Sweden. Nov. 1, 1933. 7. J. B., Nov., 1933, p. 16. 


Moror VEHICLE TaxaTION. Geneva, March 30, 1931. 
Accession: Irish Free State. 
Ratifications: Italy and Sweden. L. N.O. J., Jan., 1934. 


Narcotics. Geneva, July 13, 1931. 
Adhesion: Colombia. T.J. B., Dec., 1933, p. 5. 
Ratification: China. Jan. 11, 1934. B.J. N., Jan. 18, 1934, p. 13. 
Ratifications deposited: 
Canada. Canada Treaty Series, 1932, No. 7. 
Chile, Costa Rica, Venezuela. 7. J. B., Dec., 1933, p. 5. 


Nationauity. Montevideo, Dec. 26, 1933. 
Text: T.I.B., Jan., 1934, p. 35. This Journat, supplement, p. 63. 


Nicot Work or WoMEN. Washington, Nov. 28, 1919. 
Ratification: Argentina. L.N.O.J., Jan., 1934. 


Nicut Worx or YounG Persons. Washington, Nov. 28, 1919. 
Ratification: Argentina. L. N.O. J., Jan., 1934. 


OssceNE PusiicaTions. Geneva, Sept. 12, 1923. 
Adhesions: 
Guatemala. Oct. 25, 1933. 
Paraguay. 7. J. B., Nov., 1933, p.7. L.N.O.J., Jan., 1934. 


Orrum Convention. 2d, The Hague, Jan. 23, 1912. 
Signature and ratification: Turkey. Sept. 15, 1933. L. N.O.J., Jan., 1934. 


PERMANENT Court oF INTERNATIONAL Justice. Protocol of Accession of United States. 
Geneva, Sept. 14, 1929. 
Ratification: Uruguay. Sept. 19, 1933. L.N.O.J., Jan., 1934. 
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PerMANENT Court oF INTERNATIONAL Justice. Protocol of Revision of Statute. Geneva, 
Sept. 14, 1929. 
Rattfications deposited: 
Chile. Nov. 20, 1933. 
Uruguay. Sept. 19, 1933. L. N.O.J., Jan., 1934. 


RADIOTELEGRAPH CONVENTION. Washington, Nov. 25, 1927. 
Ratification: France (and certain colonies). 7. J. B., Jan., 1934, p. 30. 


Rervucees (International Status). Geneva, Oct. 28, 1933. 
Signatures (14 nations). T7T.J.B., Jan., 1934, p. 17. 
Signatures (with reservations): France and Belgium. L. N. O. J., Jan., 1934. 


Roap Sienats. Geneva, March 30, 1931. 
Ratification: Italy. Sept. 25,1933. L.N.O.J., Jan., 1934. 


Sarety at Sea. London, May 31, 1929. 
Accession: Bulgaria. Sept. 4, 1933. 7. J. B., Nov., 1933, p. 7. 


Sttver AGREEMENT. London, July 20, 1933. 
Ratifications: Australia, United States. 7. J. B., Dec., 1933, p. 12. 
Signature: Mexico. Jan. 20,1934. B.J.N., Feb. 1, 1934. 


SoutH AMERICAN ANTI-war Pact. Rio de Janeiro, Oct. 10, 1933. 
Adhesion: Italy (in principle). C.S. Monitor, Jan. 18, 1934, p.2. B.J.N., Jan. 4, 1934, 
p. 35. 


Stamp Laws. Convention and Protocol. Geneva, June 7, 1930. 
Ratification: Germany. Oct. 3, 1933. L.N.O.J., Jan., 1934. 


TarirF Truce. London, May 12, 1933. 
Denunciations: 
Belgium, France, Great Britain, Sweden; Italy (with reservations). 7. J. B., Nov., 
1933, p. 12-13. 
Brazil, China, Egypt, Finland, Iceland, India, New Zealand, Lithuania, Nicaragua. 
T.I.B., Dec., 1933, p. 9. 
Albania, Estonia, Iraq, Latvia, Lithuania, Portugal. 7. J. B., Jan., 1934, p. 22. 


TELECOMMUNICATIONS CoNVENTION. Madrid, Dec. 10, 1932. 
Rattfications: 
Colombia. T.J/.B., Dec., 1933, p. 19. 
Belgium. T.J.B., Jan., 1934, p. 30. 


TRADE-MARKS RecistraTIoN. Madrid, April 14, 1891. Revision. Brussels, Dec. 14, 1900. 
Washington, June 2, 1911. 
Denunciation: Brazil. T.J.B., Jan., 1934, p. 28. 


Trabe Restrictions. Convention and Protocol. Geneva, Nov. 8, 1927. Supplementary 
Agreement. Geneva, July 11, 1928. 
Denunciation: Netherlands. L. N.O.J., Jan., 1934. 


UNEMPLOYMENT CONVENTION. Washington, Nov. 28, 1919. 
Ratification: Argentina. L.N.O.J., Jan., 1934. 


UNEMPLOYMENT INDEMNITY IN Case or Loss or Suip. Genoa, July 9, 1920. 
Ratification: Argentina. L.N.O.J., Jan., 1934. 


Wuatina. Geneva, Sept. 24, 1931. 
Ratification: Poland. L.N.O.J., Jan., 1934. 
Ratification deposited: Czechoslovakia. Oct. 20, 1933. T7.J.B., Nov., 1933, p. 16. 
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Wueat AGREEMENT. London, Aug. 25, 1933. 
Definitive signatures: 21 states. 
Signature “ad referendum”: Irish Free State. L.N.O.J., Jan., 1934. 


Wuite Stave Trape. Geneva, Sept. 30, 1921. 
Adhesion: Mexico. Oct. 17,1933. T.J. B., Nov., 1933, p. 9. 


Wuite Stave Trape (Women of Full Age). Geneva, Oct. 11, 1933. 
Signatures: T. I. B., Nov., 1933, p.8. L.N.O.J., Jan., 1934. 


WorKMEN’s COMPENSATION For ACCIDENTS IN LoADING oR UNLOADING SuHrpPs. Revision. 
Geneva, April 27, 1932. 
Ratification: Italy. Oct. 30, 1933. L.N.O.J., Jan., 1934. 
M. Atice MATTHEWS 
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GREEK COURT OF APPEALS 


DECISION ON THE APPLICATION OF THE UNITED STATES OF AMERICA FOR THE 
EXTRADITION OF SAMUEL INSULL, Sr.! 


Rendered at Athens October 31, 1933 
(Decision No. 119/1933) 


Extradition does not aim exclusively at rectifying the affront done by the accused to 
the law of the country demanding his extradition, and cannot be granted unless the act 
for which the accused has been indicted or sentenced is punishable under the law of both 
countries; but the offense need not bear the same name, nor be included in the same 
category, nor be punishable by the same penalty in the two sets of laws. 

It is not sufficient for the country which is requested to extradite a fugitive merely to 
inquire whether the offense with which he is charged is included in the extradition treaty ; 
to satisfy its own conception of justice, said country is under obligation to give the accused 
the same lawful protection as to its own citizens. Furthermore, the country which is re- 
quested to extradite an accused person has the right to examine the substance and bases 
of the charges against him as an additional safeguard of the unwritten law for the protec- 
tion of the liberty of those who have taken refuge on its soil. 

The offenses against the laws of the United States for which extradition is asked are ex- 
traditable offenses under the treaty and constitute also offenses under the Greek bank- 
ruptcy laws; but after an examination of the written and oral evidence produced by the 
demanding government and in defense of the accused, the majority of the court is led to 
the conclusion that at present there is not sufficient evidence to justify the commitment 
of the accused for trial in accordance with Greek law. 

Application refused. Dissenting opinion by the president of the court. 


The Council of the Court of Appeals at Athens, composed of the Justices 
Emm. Panegyrakis, President, John Antoniades, George Tsirigotis, Chr. 
Stavropoulos and Alex. Digenopoulos, and the Clerk D. G. Chronaios, upon 
the report of the Justice Alex. Digenopoulos, rendered the following decision: 

I. WHEREAS, according to the more correct and generally accepted view, 
extradition does not aim exclusively at rectifying the affront done by the 
accused to the law of the country demanding his extradition, and can not be 
granted unless the act for which the accused has been indicted or sentenced 
is punishable under the law of both countries, 7.e., the extraditing country and 
the country demanding the extradition (see French Pandects, s.v., “Extradi- 
tion,” Vol. 31, Nos. 226-231. Contra, Bernard, Vol. 2, p. 209). It is, of 
course, evident that the offense need not bear the same name nor be included 
in the same category nor be punished by the same penalty in the two sets of 
laws. It has finally become accepted as a general deduction, that the mere 
investigation as to whether the offense with which the accused is charged is 
included in those for which extradition is permitted under the treaty, is not 
sufficient or in itself satisfies the extraditing country’s conception of justice, 
since that country is under obligation to give the accused person the same law- 
ful protection as to its own citizens, in accordance with the unwritten law of 

* Unofficial translation by the American Legation in Athens furnished through the cour- 
tesy of the Department of State. 
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protection of the liberty of those who have taken refuge on its soil. And the 
most modern conceptions on this subject go still further and give the extradit- 
ing country the right to examine the substance and basis of the charges 
against the accused, in order that thereby additional safeguards may be 
created for personal liberty, without thereby wounding the susceptibilities of 
the country demanding the extradition, nor creating any doubt or distrust as 
to the dispensation of justice in the extraditing country, which on general 
principles is satisfied to have the offender removed out of its territory. It is 
self-evident that insuperable difficulties would be encountered and often a 
faulty judgment would be rendered by a judge, if he were forced to judge 
the facts without investigating them according to the law with which he is 
familiar and to his conception of the right of personal liberty. These correct 
principles are embodied in the provisions of Article 3 of Law AAA’ (1912), 
which, under Article 2 of Law 5554, apply to the Extradition Treaty between 
Greece and the United States.2 The latter country has applied for the ex- 
tradition of the arrested person as having violated within its territory the 
bankruptcy laws, an offense for which extradition is permitted according to 
Article 2, Section 25, of the said treaty. And from Article 5 of the treaty, 
which forbids extradition in case by reason of prescription (under the 
law of limitations) or for any other lawful reason under the laws of either 
country, the fugitive from justice escapes the prosecution and the punish- 
ment of his offense, the acceptance of the foregoing conclusions is to be 
deduced. 

These conclusions are furthermore clearly recognized by the wording of 
Article 1 of the treaty, which expressly provides that extradition can not be 
granted unless and in so far as, according to the laws of the extraditing coun- 
try, there is sufficient evidence (plainly meaning indications) of guilt, justify- 
ing the arrest and commitment for trial of the accused if the offense had been 
committed in the extraditing country itself. Hence, it is clear that, if there 
has been no offense according to the laws of the extraditing country, extradi- 
tion is not granted, since in such case the judge hearing the application is 
usually able to judge correctly of the matter and is called upon without any 
serious necessity to sacrifice his convictions concerning liberty of the person, 
derived from the conceptions of law prevailing in his country, without which 
it becomes impossible to serve the ends of justice, which was the objective of 
the parties to the treaty. And therefore, to remove any doubts on this point, 
this principle is expressly stated in connection with Article 2, Sections 22 and 
23, of the treaty, treating of special offenses for which extradition is permitted, 
provided the offense is punishable under the laws of both states. Therefore, 
this court, being plainly incompetent to examine also the constitutionality of 
the laws which are quoted in the indictment, as interpreted by the competent 
authorities of the country demanding the extradition and on which laws the 
indictment is based, can only examine whether the acts charged in the indict- 


*Printed in Supplement to this Journat, p. 45. 
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ment constitute a violation of the Greek laws on bankruptcy; and the court 
will then proceed to the estimation of whether the charges are well-founded 
and whether the evidence furnishes sufficient probabilities to justify the 
accused’s commitment for trial, which is all that Greek law requires for 
commitment. 

II. WHEREAS, according to the documents produced, the indictment charged 
the accused with five offenses, all committed by him and others as officers and 
agents of a corporation that has since gone into bankruptcy, at a time when 
the said corporation was insolvent, and in contemplation of the possibility of 
the corporation’s bankruptcy, which acts were performed unlawfully, de- 
liberately, and deceitfully, with the intention of frustrating the object of the 
bankruptcy law of the United States. Of these counts, the second and third, 
as specified in the indictment, consist in the transfer (delivery) to existing 
creditors of certain assets (securities) of the bankrupt corporation, for the 
sole purpose that these assets should serve as additional security for loans al- 
ready lawfully contracted at a time when there was no doubt (as to the 
corporation’s solvency). The fourth count consists in the immediate partial 
payment of $1,000,000 to an existing creditor of the bankrupt corporation, 
against a debt of $5,000,000 existing at the time of the said payment, although 
the corporation’s total liabilities (according to the indictment) amounted at 
that time to $59,237,313.80 as against assets amounting to $35,264,445.03. 
The fifth act, in due consideration of the circumstances set forth in the indict- 
ment, also took place at a time when the company’s liabilities were in a similar 
state as described above, and is nothing else than a giving of security in cash, 
intended as a preferential satisfaction, in the event of bankruptcy, of a real 
creditor, who had at that time a larger claim, as being a creditor for a sum of 
$4,000,000, and who received a security of $291,000. Lastly, under the first 
count, the accused being, together with others, an officer (Chairman of the 
Board of Directors and member of the Executive Committee) of the bankrupt 
corporation and well knowing the latter’s insolvent condition, etc., handed 
over out of the corporation’s assets and capital a sum of $558,120 to The 
Northern Trust Company of Chicago, which, acting on the accused’s instruc- 
tions, used this sum for the payment of a dividend to the holders of the com- 
pany’s preferred stock (amongst whom was the accused himself), which 
dividend was paid, not out of real earnings or surpluses of the company, but 
really out of its capital, the earnings and surpluses being fictitious and 
imaginary. 

All the foregoing five counts constitute offenses (according to the indict- 
ment) against the laws of the United States, and are punishable by imprison- 
ment not exceeding five years, if committed by officers or agents of a person 
or corporation who, in contemplation of the corporation’s bankruptcy or with 
intent to frustrate the operation of the bankruptcy law, shall conceal or trans- 
fer any assets of the corporation or person, whose officers or agents they are, 
“transfer” being understood, under the official interpretation, to mean any 
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alienation of the property or of its possession, whether absolute or conditional, 
and if attempted in any manner. 

These acts constitute offenses under the Greek bankruptcy laws, as well. 
Our law specially and restrictively provides for the responsibility of the ad- 
ministrators of a bankrupt company, even to a greater extent than the Ameri- 
can law, by Articles 680 (592) and 685 (597) of the Commercial Law. 
Article 680, Section 2, punishes for simple bankruptcy (in case of the com- 
pany’s bankruptcy) the administrators of the company, if the latter’s bank- 
ruptcy was brought about through any fault of theirs. For every act or 
omission on their part, within the circle of the duties laid upon them by the 
company’s statutes, or through any deliberate overstepping of the limits of 
their authority, which is not in mere execution of decisions lawfully taken 
under the statutes, or which was even due to indecision or indolence on their 
part, the said officers or agents are held liable, if it is proved that but for such 
acts or omissions the company would not have become bankrupt (see An- 
tonopoulos, Section 26). The estimation of the kind and degree of the 
responsibility of administrators the law leaves entirely to the judgment of 
the judge (Costis, Vol. 3, Section 51). Article 685 of the Commercial Law 
provides also for other offenses irrelevant to the present case and punishes for 
fraudulent bankruptcy (7.e., as a crime in the case of the bankruptcy of a 
company) the administrators of the company who pay to the shareholders 
dividends manifestly nonexistent and thereby reduce the share capital. It 
also punishes those who by fraud or through fraudulent acts cause the com- 
pany’s bankruptcy. The danger from the payment to the shareholders of 
nonexistent dividends by reducing the share capital is manifest; and such 
acts are manifestly intended as a snare for the attraction of outside capital 
to a precarious enterprise, whose only object is the administration of such 
capital to the profit of the administrators, who thus prolong their benefits 
(Antonopoulos, Section 52). This payment of dividends manifestly non- 
existent at the expense of the share capital is in itself fraudulent and it is 
unnecessary to prove any other more specific definition of fraud. This provi- 
sion, which defines the administrator’s responsibility for such an act only in 
case of subsequent bankruptcy of the company, and irrespectively of whether 
at the time of payment of the dividends the company was insolvent and of 
whether this payment, though manifestly fraudulent, gave rise to the com- 
pany’s bankruptcy or not, has not ceased to be in force even after the enact- 
ment of Law 2190. The latter law in Article 34d, merely ordains that the 
General Meeting of Shareholders is competent to decide as to the approval of 
the balance sheet and the disposal of the annual profits; and by Article 57e, 
it punishes (irrespectively of whether bankruptcy ensued or not) any person 
who fraudulently, without a balance sheet or contrary to the balance sheet 
or under a false or unlawful balance sheet, attempts the distribution of 
profits or interest to shareholders not derived from real earnings. This law, 
in order to prevent irregularities (which experience has shown to be direful 
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in their results), filled in a gap in our legislation by ordaining the criminal 
responsibility of an administrator even in case the company’s bankruptcy did 
not ensue from his said act, without excluding his responsibility for the crime 
based upon other real facts and not covered by the decisions of the General 
Meeting, whereby in the case of a crime the administrator’s fraudulent intent 
is established of itself or by the circumstances (see Antonopoulos, Section 52). 

As to the second case provided for in Section 5 of Article 685, it must be 
examined only whether, in the opinion of the judge, fraudulent acts have been 
committed and whether these caused the bankruptcy ; it is immaterial whether 
the bankruptcy which resulted was included in the administrator’s fraudulent 
intention (Antonopoulos, Section 52). 

According to the court’s due estimation of the charges contained in the in- 
dictment, all these charges come under the provisions of Article 685, Section 5, 
of the Commercial Law. The first count, 7.e., the payment of dividends to a 
certain class of shareholders with full knowledge of the company’s insolvency 
(which is held, by the official interpretation produced, to exist when the total 
assets, at a just valuation, do not cover the company’s liabilities) and done, 
as expressed in the indictment, in contemplation of bankruptcy, according 
to the facts concisely but clearly set forth, thereby giving rise to the subse- 
quent bankruptcy of the company (whether this was included in the fraudu- 
lent intent of the company’s administrators or not), comes entirely under 
the provisions of the said Article 685, Section 5. A separate charge as to 
violation of Section 3 of that article does not seem to be contained in the 
indictment. Nevertheless, it is expressly stated, in the first count, that the 
said payment of dividends was made fraudulently by the accused, as ad- 
ministrator of the company, with full knowledge of the company’s in- 
solvency and in contemplation of its bankruptcy, which actually took place. 
And for greater specification of the fraud committed in this act, the indict- 
ment states that the accused was well aware of the nonexistence of any profits 
or surpluses and that he derived in his capacity as shareholder a personal 
benefit from the payment of said dividend. 

III. Wuereas, after what has been said above on the strength of the evi- 
dence produced in the records (dossier) and the evidence produced by the 
defense, all duly considered and developed orally during the hearing, the 
court now proceeds to the examination of how far the charges against the 
accused are founded in fact. It has been established that the accused, now 
of advanced age and suffering from a serious complaint, was primarily an 
engineer of great enterprise, an assistant of the great inventor Edison; that 
he contributed in a marked and characteristic manner to the world’s indus- 
trial progress, by achieving the production of cheaper electricity, whereby 
electricity was introduced into a variety of domestic and industrial uses. 
That having built up an electric empire of three billion dollars and created 
enterprises that were in many ways useful to mankind, he acquired such 
prestige in America that everybody believed that any enterprise that bore 
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his name must be profitable, and the public hastened to buy his shares for the 
sole reason that they bore his name. Thus by the year 1929 he controlled a 
group of 52 companies, most of which are still in existence and in flourishing 
operation. Under the glamour of this prestige, on October 5, 1929, there was 
founded under his presidency (for which he received no salary) the “Cor- 
poration Securities Company of Chicago,’ which subsequently went into 
bankruptcy and out of whose activities the present prosecution has arisen. 
This company, according to the statutes and to the testimony of Harold 
Huling (p. 241), was founded to do business in general securities, buying and 
selling securities or holding such for sale. This object was one fraught with 
many dangers. A similar company, the “Insull Utilities Investments, Inc.,” 
had already been formed on December 27, 1928, under the presidency of the 
accused, with exactly the same object. The capital of the Corporation Se- 
curities Company of Chicago amounted to about $144,000,000, raised chiefly 
from the public. According to H. Huling’s testimony (p. 238), the accused 
and his relatives participated in the said Corporation Securities Company 
to the extent of 7,045,436 common and 45,436 preferred shares. The com- 
pany’s entire capital was invested in shares of the other Insull companies {and 
especially in Insull Utilities Investments), and finally evaporated, so that 
on the day of the company’s suspension of payments (April 16, 1932), the 
day before the petition of bankruptcy was filed, the company’s position was 
truly a picture of ruin. On that day the company had no assets or property 
whatever. According to the testimony (p. 256) of Mr. H. Huling, who car- 
ried out a general audit of the books not only of this company but also of the 
other companies with which it was in close relations, the Corporation Securi- 
ties Company’s assets on that day comprised a small amount in cash and in- 
significant accounts for collection, and 98 per cent of its assets consisted of 
company securities, while its liabilities on the same day (see p. 259 of Huling’s 
testimony) exceeded its assets by $45,140,133.31. This was, in truth, one of 
the biggest failures in history, as the American press described it, and the 
public’s unbounded confidence in the accused created irreparable disasters and 
many victims. It should not be overlooked that, in justice to the public, the 
statutes of the Corporation Securities Company of Chicago should have ex- 
pressly and clearly stated that the funds collected from the sale of its capi- 
tal shares would be used exclusively for the purchase of shares of the com- 
panies of the Insull group, as was actually done and seems to have been the 
real objective of the company. In fact, the object of the company, as stated 
in the statutes, leaves the suspicion that the company aimed, by the contribu- 
tions of the public, chiefly at reinforcing the Insull group and especially those 
of its companies which, by reason of the impending general crisis, could not 
directly raise fresh capital by loans or new shares. But this in itself does 
not necessarily imply fraudulent intent on the part of the accused, who was 
entitled, under the statutes, to invest the company’s capital in any securities. 

It has been made clear in the present hearing that none of the companies 
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of the Insull group (most of which were operating companies) had as yet suf- 
fered any reverses through ill-considered or unsuccessful operations; and the 
temporary difficulties in which they found themselves gave rise to no reason- 
able apprehension or even suspicion of impending collapse if affairs had fol- 
lowed their usual and normal course. The accused, in believing in a success- 
ful outcome for the companies of the group and in having participated out of 
his own property in the foundation of the Corporation Securities Company 
of Chicago, was manifestly not inspired by any malevolent intentions. This 
is shown by the early history of the Corporation Securities Company of 
Chicago, when the company, under normal conditions, realized a profit of 
$103,000 through dividends on securities purchased and held by it. But also 
the fact that the accused later on borrowed in his personal capacity various 
sums for the needs of the company, shows the absence of any underhand in- 
tentions on his part. Moreover, his attitude in the face of a great and unfore- 
seen general disaster, which swept everything away and spared nobody, does 
not appear to have been actuated by any fraudulent intent. A dispassionate 
review of the facts leaves the impression that this inglorious termination of a 
great and useful career was as heavy a blow to him as to any one else. 

It is, of course, undeniable that the accused, together with his associates, 
did not hesitate to commit an act which is forbidden both by the moral law 
and the criminal law of all countries. It has been clearly shown and estab- 
lished by documentary evidence that, for the purpose of creating a high price 
for the Corporation Securities Company’s shares, by means of fraudulent and 
illegal sales and purchases of shares on the Chicago Stock Exchange, in which 
there was no change of ownership, he succeeded in maintaining the Corpora- 
tion Securities Company’s shares at a high price at a time when these shares 
had a real value far below that which, through this Satanic artifice, was regis- 
tered on the Stock Exchange bulletins. Huling, the most important of the 
witnesses, in his long testimony (especially Vol. I, p. 303) states that from 
official documents he was firmly convinced that such fictitious and fraudulent 
transactions were perfc:med in the year 1930 to the extent of 19.89 per cent. 
and in 1931 of 27.51 per cent. of the whole number of common shares sold. It 
is evident that by this artifice the public was deceived into the belief that the 
Corporation Securities Company shares had the value shown in the Stock 
Exchange bulletins, whereas their liquidating or real value had declined to 
zero (Huling, pp. 304, 305). And for the surer success of the said artifice 
and the more complete deception of the public, the Corporation Securities 
Company used to pay the tax and broker’s commission on every such fictitious 
transaction. These are manifestly immoral acts which no self-respecting 
person can commit; but unfortunately they are not unusual in the administra- 
tion of corporations, where the dominant idea is to bolster up the corporation’s 
credit by any means. 

These acts on the part of the accused, constituting, as they do, a violation 
of written and unwritten law, but bearing no relation to the case under dis- 
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cussion, and performed at a time when the post-war financial whirlwind in 
America was sweeping away everything and overthrowing in an instant all 
values, irrespectively of their intrinsic solidity, must not be judged with the 
same measure of severity as would apply to normal conditions; and in any 
case the said acts can not in any way have been the cause of the company’s 
subsequent bankruptcy. There can be no question that the said acts aimed 
at a contrary result in that they constituted an effort to save the company’s 
credit in an entirely unforeseen emergency, which was bringing everything to 
the ground, without regard to antecedents. To retain what one has obtained 
through long years of work and effort is a universal human instinct, wher- 
ever man is not a fatalist, prepared to surrender himself without a struggle 
and to renounce any hope of future recovery. There was no other more 
legitimate and less drastic means of self-defense open to the accused, who 
was responsible to those who had shared in his enterprises. Lastly, these 
acts which tended to avert bankruptcy, aimed at no objective that comes 
under the bankruptcy laws. 

It is also undeniable that, as set forth in the first count, which is the only one 
under consideration, by unanimous decision of the executive committee, to 
which the accused subsequently gave his approval (see Huling’s testimony, 
pp. 313-314, with the references given there to the exhibits), on November 2, 
1931, an expenditure was made of $558,120 for the payment of a dividend to 
the holders of the preferred stock, of which the accused was one and received 
the sum of $31,539, as well as the other members of the company’s Board of 
Directors (see Huling, Vol. 2, p. 317, and exhibits Nos. 20 and 26). On the 
same day, the Corporation Securities Company borrowed $250,000 from the 
Insull Utilities, with the approval of the Corporation Securities Company’s 
executive committee, in which approval the accused took part, as shown by 
the documents (Vol. 2, Exhibit 13). On the same day, this loan was approved 
by the finance committee of the Insull Utilities Investments, under the chair- 
manship of the accused (see Exhibit 13). This loan was destined to help in 
the payment of the said dividend; it was given at 4% per cent. interest per 
annum and was secured by collateral. It can not be denied by any one that 
at the time when the said dividend was declared, the Corporation Securities 
Company was insolvent in the meaning of the American law. At that time, 
not through any unsuccessful venture, but solely by reason of the general 
depreciation of values, the Corporation Securities Company from September, 
1931, on, had an excess of liabilities over its assets amounting to $11,232,867.10, 
which excess by December 31, 1931, had risen to $28,972,868.77 (see Huling, 
pp. 254 and 255). As is set forth in detail in Huling’s testimony (pp. 253, 
254), where the accounts are based upon the liquidating value of the share 
capital (a system adopted at first, but only for a short time by the officers of 
the Corporation Securities Company), that is, the net assets remaining to the 
shareholders after payment of all the company’s debts, and calculating the net 
assets at the liquidating value of the securities, a surplus was found in the 
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period prior to December 31, 1930, and a slight improvement in the financial 
position of the Corporation Securities Company owing to the advance of the 
prices of its securities on the stock market. But there were no surpluses at 
the time of the payment of the dividends, and these appear really to have been 
paid out of nonexistent profits. These tactics, which are a very common 
practice in corporations for maintaining the company’s credit at all costs, are 
not presented in the indictment as a separate offense, and do not seem in any 
case to have been committed with fraudulent intent on the part of the accused 
and his associates, who firmly believed in the maintenance of the high prices 
of the shares against the great and abrupt fluctuations to which they were 
exposed at that time and which made it impossible to evaluate the assets on 
the basis of any steady prices. Nor has it been proved that the dividend 
which was paid and which was manifestly an insignificant sum as compared 
with the company’s total assets, brought about the company’s bankruptcy. 
Nor can this act, which benefited an entire class of shareholders impartially, 
be classed under “transfers” in the sense of the American law; nor does it 
defeat the operation of the Bankruptcy Act. Lastly, evidence of fraud can 
not be gathered from the mere fact that the accused received personally the 
insignificant sum of $31,539 as a dividend upon his shares, when it is remem- 
bered that he received no salary as President of the Corporation Securities 
Company and that he secured for the Corporation Securities Company against 
his own personal interest the loan to the company of $250,000 to cover nearly 
one-half of the sum needed for the payment of the dividend, and that this 
precarious loan was granted by another company in which he had great finan- 
cial interests. 

As regards the transfers on which the remaining four counts are based, 
which transfers were made in December, 1931, and January, 1932, at a time 
when the Corporation Securities Company was in a state of insolvency, and 
which were transfers of securities and cash as additional collateral to existing 
creditors, and a partial payment to one of these creditors, the following may 
be said: In the first place, there is not the slightest proof of any private bond 
by reason of which the accused and his associates gave preferential treatment 
to these real creditors of the Corporation Securities Company at a time when 
the company was struggling against insuperable difficulties due entirely to the 
general financial crisis and when the imminent danger of irreparable disaster 
to all concerned rendered it necessary to make these preferential transfers in 
order to avert the immediate collapse of the company, which would have had 
far-reaching and disastrous consequences. 

It is undeniable that the Corporation Securities Company, with a view to a 
temporary adjustment of things until the storm should have passed away, 
from which every one was seeking to save himself at any sacrifice, endeavored, 
by the so-called “Standstill agreement” (see testimony of the witness F. Jack- 
son, p. 83) to obtain the creation of a stationary condition of things. But in 
this matter the company encountered a categorical refusal on the part of the 
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banks, which unreasonably demanded an immediate settlement, and it was 
forced to comply with this demand in order to save whatever was possible, in 
the hope of better days. In so doing the officers of the Corporation Securities 
Company were actuated by no evil intentions and were not aiming at the 
frustration of the operation of the Bankruptcy Act, since the latter in any case 
can annul any such acts without loss to the whole body of creditors, inasmuch 
as the creditors who were thus given preferential treatment are solvent up to 
the present day. Any one would have acted thus in order to forestall bank- 
ruptcy and would not hesitate to give the additional collateral demanded by 
the said creditors, whereby, if the situation had developed otherwise, no one 
would have suffered any loss and a state of things would have been forestalled 
which no one desired. 

Likewise, the part payment in cash of $1,000,000 to the Central Hanover 
Bank, etc., against its pre-existing claim for $5,000,000 was effected under the 
same circumstances and without any intention of a preferential payment to 
the detriment of the other creditors. On the other hand, it has in no way been 
proved that the foregoing acts, performed without fraudulent intent, brought 
about the company’s bankruptcy. The bankruptcy was not caused by these 
transfers of collateral, which subsequently lost the greatest part of their mar- 
ket value through depreciation; this rapid depreciation of itself, even without 
the said transfers, would have led to bankruptcy, and the latter was actually 
staved off for a time by the said transfers. 

Lastly, it must not be overlooked that the petition in bankruptcy (April 16, 
1932) was not filed for a long time after the Corporation Securities Company 
became insolvent, and that it was not until May, 1933, that the prosecution 
of the accused began, who in the meantime had left the country with the 
good wishes of a goodly number of his fellow-citizens, after having ceded 
to his creditors his entire real property in the United States. All these facts 
show that even in the United States the acts committed by the accused were 
at first not considered fraudulent or as independent of the general financial 
crisis. 

By all the foregoing considerations, the majority of this court is led to the 
conclusion that at present there is not sufficient evidence to justify the com- 
mitment for trial of the accused. 

IV. WHEREAS, upon the rejection of the application for extradition, the 
seizure as evidence of things belonging to the accused should be remitted and 
the said things should be restored to him. 

Now THEREFORE, the court refuses the aforesaid application of the United 
States of America for the extradition of Samuel Insull, Senior, and offers the 
opinion that there is no lawful ground for his extradition to the United States 
of America. 

It annuls warrant No. 263 issued on August 25, 1933, by the President of 
this court for the arrest of Samuel Insull, Senior, and provisionally ratified by 
the Council of this court by its decision No. 118/1933. 
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It orders the setting at liberty of the said Samuel Insull, Senior, if his deten- 
tion is not necessary for any other reason. 

It orders the remission of the seizure made on August 26, 1933, by Capt. P. 
Tsingris, of the General Safety Service, of various documents and letters be- 
longing to Samuel Insull, Senior, and placed in a sealed leather valise, and the 
return of these effects to their owner. 

Done, adjudged and published at Athens at a public sitting of this court in 
its courtroom on October 31, 1933. 

E. Pangcyrakis, President. 

D. G. Curonatos, Clerk. 


Minutes of the Conference of the Council of the Athens Court of 
Appeals, Held on October 31, 1933 


) 


Justices 
Emmon. President, Subject 
JOHN ANTONIADES, Decision upon the application of the 


citizen, charged with violation of the 
ALEX. DIGENOPOULOs, United States Bankruptcy Law. 


D. Curonaros, Clerk. ) 


MINUTES 


The above named justices, having met in their conference chamber and duly 
deliberated, in the presence of the clerk, upon the above subject, decided by 
a majority vote what is set forth in Decision No. 119/1933, on the report of 
Justice A. Digenopoulos, the President Emmon. Panegyrakis dissenting and 
giving the following opinion: 

The extradition treaty between the United States and Greece was concluded 
to further the interests of justice (see preamble), and concerns the reciprocal 
extradition of the persons mentioned in Article 1, Section 2. According to 
Section b of the same article, extradition cannot be made, unless, according 
to the laws of the extraditing country, there are sufficient proofs (manifestly 
meaning indications, according to the unanimous opinion of the Council) of 
guilt, justifying the arrest and commitment for trial of the accused person, if 
the offense had been committed in the extraditing country. Article 2 enu- 
merates the crimes or misdemeanors for which extradition can be demanded; 
and Section 25 of that article mentions crimes or misdemeanors under the laws 
on bankruptcy. This treaty was ratified by Law 5554, Article 2 of which pro- 
vides that the provisions of Law 4031 of January 28, 1912, which regulates 
the procedure to be followed in cases of extradition, shall apply to this treaty 
also. 

According to said Article 2 of Law 4031, which modified Article 4 of Law 
2999, the Council of the Court of Appeals shall proceed to examine whether 
the indictment against the accused is well grounded on the evidence officially 
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furnished by the government of the country demanding his extradition, in 
order to determine whether this evidence would permit his arrest and commit- 
ment for trial in Greece in case the offense had been committed in this country. 

According to the unanimous opinion of this court, it cannot investigate the 
constitutionality of the laws invoked in the indictment issued by the com- 
petent authorities of the country demanding the extradition. It must ex- 
amine only whether the evidence officially produced by the country demanding 
the extradition would permit the arrest and commitment for trial of the ac- 
cused in Greece, if the offense had been perpetrated in Greece. 

The Council is unanimously of the opinion that the accused did commit the 
offenses under the American law, for which he has been indicted, although the 
distinction is drawn that some of these violations do not constitute the offense 
of bankruptcy of a company administrator according to Greek law. But the 
Council is agreed that the company was in a state of insolvency at the time 
when the accused, as its administrator, paid into The Northern Trust Com- 
pany the sum of $558,120 for the payment of a dividend to the holders of the 
company’s preferred stock, a payment which had been voted not out of real 
profits or surpluses of the company, but out of its capital and out of fictitious 
and pretended profits or surpluses (first count); that this act of paying a 
dividend out of capital is in itself a fraudulent act and it is not necessary to 
seek any other more specific confirmation of fraud; and that the payment of 
dividends to a certain class of shareholders comes under Section 3 of Article 
685 of the Greek Commercial Law. Consequently, under that provision of 
the Greek law, the accused as the company’s administrator, by paying divi- 
dends to the holders of the company’s preferred stock not out of profits and 
thereby reducing the company’s capital, can be prosecuted for bankruptcy 
even under the Greek law. And it is not the Council’s business to examine 
whether the company would or would not have gone into bankruptcy if the 
accused had not acted thus; because the nature and degree of the adminis- 
trator’s liability is left to the judgment of the court judging the substance of 
the case, as the majority of the Council agree (and quote a legal opinion to 
this effect, Costis, Vol. 3, Section 51), and this Council has no authority or 
competence to judge of the substance, being merely competent to examine 
whether the official evidence adduced by the government demanding the ex- 
tradition constitutes an offense punishable under Greek law and supplies 
sufficient indications for the arrest and commitment for trial of the accused, 
if the offense had been committed in Greece. 

The Council is likewise agreed that the accused and his coadjutors did in 
the management of the comprny’s affairs commit acts which are forbidden 
both by the moral law and by the laws in force everywhere, such as the crea- 
tion of fictitious and inflated prices of the company’s shares on the Stock Ex- 
change by fictitious transactions, for the purpose of misleading the public as 
to the company’s real situation, the “crossing” of the company’s shares with 
the shares of other companies of the same group, etc. And these acts do not 
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lose their immoral and unlawful character by the fact that such acts are not 
unusual so that the conduct of the accused should not be judged with the 
severity required under normal conditions (a question, it is emphasized, that 
belongs to the competency of the court that will try the substance of the case). 

And not only the payment of dividends out of fictitious profits constitutes 
a sufficient ground for the arrest and commitment to trial of the accused, but 
also the other acts for which he is indicted by the American authorities, such 
as the borrowing of money to stave off the company’s bankruptcy, the pref- 
erential payment and safeguarding of certain of the company’s creditors by 
the transfer to them of additional securities, etc., although they constitute 
offenses which can only be committed by a bankrupt merchant, nevertheless 
constitute fraudulent acts on the part of the accused, which gave rise (caused), 
perhaps along with other concurrent causes, to the company’s bankruptcy 
when this company might have been saved (just as most of the other com- 
panies of the Insull group, according to the accused’s own admission, were 
saved and are still operating successfully) without the aforesaid immoral 
acts (Commercial Law, Article 685, Section 5). 

Therefore, under the Greek law as well, sufficient indications are furnished 
by the evidence to justify the arrest and commitment for trial of the accused 
in case the offenses had been committed on Greek territory. And with the 
concurrence of the other presuppositions of the treaty and the law ratifying 
the latter, the application of the American Government should have been ac- 
ceded to—a country, where tens of thousands of Greeks live and work in 
freedom and under favorable conditions, many of whom have perhaps lost 
their hard-earned savings through the fraudulent acts of the accused. 

In witness whereof, the present minute was drawn up. 

E. Panrecyrakis, President. 
D. Curonaios, Clerk. 


HOUSE OF LORDS 
Friday, 15th December, 1933 


Feist, Appellant, and Socriré InTERCOMMUNALE BELGE D’ELECTRICITE, 
Respondents ! 


A Beigian company issued bonds payable as to principal and interest in London in 
sterling “in gold coin of the United Kingdom of or equal to the standard of weight and 
fineness existing on September 1, 1928.” A dispute having arisen as to the way in which 
the obligations of the company under one of these bonds are properly dischargeable, the 
company claimed that it was entitled to satisfy the principal moneys and interest secured 
by the bond by tendering whatever might at the due date of payment be good legal tender 
for the nominal amount of the bond or coupon, as the case may be. On the other hand, 
the bondholder contended that the gold clause, as above quoted, was inserted for the 
specific purpose of protecting the lender against any depreciation of sterling in terms of 
gold, that it deals not with the method in which a debt of fixed, unvarying amount is to be 
discharged, but with the fixing of the amount of the debt to be discharged. 


1 From the shorthand notes of Marten Meredith & Co., 8, New Court, and Cherer & Co., 
2, New Court, Carey Street, W. C. 2. 
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It is obvious that to decide in favor of the company’s contention would deprive the gold 
clause of all effect and would construe the contract as if the clause had never been inserted 
at all. But to construe the words of the gold clause literally, and hold that it was the in- 
tention of the parties to provide for payment in one particular form of tender only, would 
make the contract unenforceable by operation of law. 

Held: (1) That the gold clause was inserted in contemplation of the contingency of 
Great Britain going (as it did in 1931) off the gold standard at some future date; (2) that 
neither party can have contemplated payment being actually made in gold coins; (3) upon 
the true construction of the bond, the holder is entitled to receive from the company such 
a sum in sterling as represents the gold value on the due dates thereof of the nominal 
amount of each respective payment, such gold value to be ascertained in accordance with 
the standard of weight and fineness existing on September 1, 1928. 


Lords present: Lord Arx1n, Lord Tomuin, Lord or KILLOWEN, 
Lord WRIGHT. 

Sir A. Jowirt, K.C., Mr. L. Conen, K.C., and Mr. Cyrin 
RaDcLIFFE (instructed by Messrs. Allen & Overy, 3, Finch Lane, Threadneedle 
Street, E. C. 3) appeared as Counsel for the Appellant. 

Mr. Gavin T. Stmonps, K.C., and Mr. H. 8. G. Buckmaster (instructed by 
Messrs. Stephenson, Harwood & Tatham, 16, Old Broad Street, E. C. 2) ap- 
peared as Counsel for the Respondents. 


JUDGMENT 


Lord Atkin: My Lords, I have had the opportunity of reading the opinion 
which is about to be delivered by my noble and learned friend Lord Russell 
of Killowen, and I agree with it and desire to adopt it. I wish to say also that 
my noble and learned friend Lord Warrington of Clyffe agrees with it. 

Lord Tomuin: My Lords, I also have had the opportunity of reading the 
opinion which is about to be delivered by my noble and learned friend Lord 
Russell of Killowen, and I concur in it in all respects. 

Lord RussELu oF KittowEn: My Lords, the point for decision in this case 
is one which primarily depends upon the true construction of the contract 
between the parties, the dispute being as to the way in which the obligations 
of the respondents as to principal and interest under a certain bond issued 
by them in the month of September, 1928, are properly dischargeable. The 
difficulty arises from the presence in the bond of what is sometimes known as 
a gold clause, and from the particular phraseology which it has assumed. 

The respondents are a limited company incorporated under the laws of 
Belgium with their head office in Brussels. They issued a series of bonds of 
various denominations which were offered for sale by M. Samuel & Company, 
Limited, on September 25, 1928. The bonds are (except as to the principal 
amount secured thereby) identical in form. 

The bond, which is the subject of the present proceedings, is couched as to 
its operative part in the following language: 

1. Socréré InTERCOMMUNALE p’Exectricité (Société Anonyme) a Corporation 
organized and existing under the laws of Belgium (hereinafter called “the Company”), 
for value received will, on the 1st day of September, 1963, or on such earlier day as the 


principal moneys hereby secured become payable in accordance with the conditions 
endorsed hereon, pay to the bearer at the registered office of M. Samuel & Company, 


t 
1 
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Limited (hereinafter called “the Bankers”), in London, England, the Fiscal Agent of the 
Company (or at the principal office of any successor Fiscal Agent) on presentation of this 
Bond the sum of £100 in sterling in gold coin of the United Kingdom of or equal to the 
standard of weight and fineness existing on September 1, 1928. 2. The Company will, 
during the continuance of this security, pay at the registered office of the Bankers (or at 
the principal office of any successor Fiscal Agent), interest thereon at the rate of 5% 
per cent. per annum in sterling in gold coin of the United Kingdom of or equal to the 
standard of weight and fineness existing on September 1, 1928, by equal half-yearly pay- 
ments on every March Ist and September Ist in accordance with the coupons annexed 
hereto. 3. The principal of and interest on this Bond are payable without deduction or 
diminution for any taxes, assessments, charges or duties of any kind whatsoever, past, 
present or future, that may be levied or imposed by the Kingdom of Belgium, or by any 
Province, Commune, Municipality, or other Taxing Authority therein or thereof. 4. This 
Bond is one of an authorized issue of Bonds of the Company of an aggregate principal 
amount not exceeding £500,000 in sterling in gold coin of the United Kingdom at any one 
time outstanding. 5. This Bond is issued subject to and with the benefit of the condi- 
tions endorsed hereon, which are to be deemed part of it. 


The conditions referred to in Clause 5 are twenty in number, I will refer 
to the relevant ones. No. 1 provides for a sinking fund. No. 2 enables the 
company to redeem bonds on any interest payment date beginning with Sep- 
tember 1, 1933. No. 4 provides for increasing the amount of the payments 
under the bonds to meet the case of charges imposed by Belgian authorities 
which the company may not legally assume and pay. No. 6 runs thus: “The 
bonds of this issue shall constitute and they and each of them hereby are 
declared to be the direct and unconditional liability and obligations of the 
Company in sterling in gold coin of the United Kingdom in accordance with 
the provisions of the bonds and these conditions.” No. 16 (c) provides that 
in case default shall be made as there mentioned then “the Company upon 
the demand of the Bankers will pay to the Bankers for the benefit of the 
holders of the bonds and coupons then outstanding in sterling in gold coin 
of the United Kingdom of or equal to the standard of weight and fineness 
existing on September 1, 1928, the whole amount which then shall have become 
due and payable on all such bonds and coupons then outstanding for interest 
or principal or both as the case may be.” No. 18 provides that the bond shall 
be construed and the rights of the parties regulated according to the law of 
England and as a contract made and according to the terms thereof to be per- 
formed in England. 

The coupons which are referred to in Clause 2 of the bond, and in accordance 
with which the interest is to be paid, are each described on the front thereof as 
a coupon for £2. 15s. 0., being half-year’s interest due on the particular date 
and “payable in accordance with the conditions endorsed hereon” at a place 
specified, less British Income Tax. The conditions endorsed on the coupons 
are in the following terms: 

For £2. 15s. Od. in sterling in gold coin of the United Kingdom, of or 


equal to the standard of weight and fineness existing on the 1st day of 
September, 1928, without deduction or diminution for any taxes, assess- 


JUDICIAL DECISIONS 377 


ments, charges or duties of any kind whatsoever past, present or future, 
that may be levied or imposed by the Kingdom of Belgium or by any 
Province, Commune, Municipality or other Taxing Authority therein or 
thereof. 


I have cited to your Lordships the relevant contractual provisions of the 
bond; but upon the document itself are to be found certain figures and words 
of description to which attention must be called. The letterpress on the 
front of the document is enclosed in an ornamental rectangular border and in 
each of the two top corners are to be found the symbol and figures “£100.” 
Inside the border and above Clause 1 of the bond are the following words, 
figures and symbols: 


Thirty-five Year Sinking Fund 514 per cent Sterling Bond. Due Sep- 
tember 1, 1963. Part of a Total of £500,000 Bonds offered for sale on 
September 25, 1928. Issued in Bonds 50 of £1,000 each Numbered 3301 
to 3350 inclusive. Issued in Bonds 300 of £500 each numbered 3001 to 
3300 inclusive. Issued in Bonds 3,000 of £100 each numbered 1 to 3000 
inclusive. Bond for One Hundred Pounds. 


I mention these details because in the courts below, upon the question of con- 
struction, some reliance was placed upon the fact that they were to be found 
inscribed upon the face of the document. It must, however, be borne in mind 
that they form no part of the contractual provisions of the bond; they merely 
purport to be descriptive of the bonds. If upon a consideration of the con- 
tractual provisions those provisions are open to more than one construction, 
descriptive words appearing elsewhere in the document may well assist in 
deciding which of the alternative constructions represents the intention of the 
parties; indeed they may be decisive; but if the contractual provisions reveal 
only one construction, outside descriptive words will not be competent to alter 
that construction. If they cannot be reconciled with it they become mis- 
descriptive. 

The question between the parties can now be stated. The company claim, 
and it has so been decided in both courts below, that they are entitled to 
satisfy the principal moneys and interest secured by the bond by tendering 
whatever might at the due date of payment be good legal tender for the nomi- 
nal amount of the bond or coupon, as the case may be. It is obvious that 
this decision deprives of all effect the words which occur in Clauses 1 and 2 
of the bond, namely “in gold coin of the United Kingdom of or equal to the 
standard of weight and fineness existing on September 1, 1928.”” These words 
(which merely for convenience I will call the gold clause) need in this view 
never have been inserted at all. 

The bondholder, on the other hand, contends that they were inserted for a 
specific purpose, namely, to protect the lender against any depreciation of 
sterling in terms of gold and that the gold clause, with its reference to gold coin 
of a defined standard of weight and fineness, is a clause which deals, not with 
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the method in which a debt of fixed unvarying amount is to be discharged, but 
with the fixing of the amount of the debt to be discharged. 

Alternatively the bondholder says that if the bond is to be construed as a 
contract to pay in gold coins of the United Kingdom of the specified standard 
of weight and fineness, then he would on breach be entitled to equivalent 
damages. 

Mr. Justice Farwell thought the question of construction a difficult one, but 
he came to the conclusion that the contract was to pay £100 and interest at 
51% per cent. as fixed sums, notwithstanding that such a condition involved 
giving no effect to the gold clause; and to pay those fixed sums by one particu- 
lar form of legal tender and none other. He held that such a contract was not 
illegal, but that the respondents were, notwithstanding it, entitled to pay the 
fixed sums in any other form of legal tender. He made a declaration ac- 
cordingly. 

The Master of the Rolls, in effect, I think, was of opinion that upon 
its true construction the contract was a contract to pay £100 in manner 
prescribed by English law, and was not a contract to pay a sum of money 
to be ascertained by calculation on the basis of a specified standard of 
gold. 

Lord Justice Lawrence, after much fluctuation of opinion, came to the con- 
clusion that the gold clause did not measure the liability, but indicated the 
mode in which a liability of fixed amount was to be discharged; and he held 
that an agreement to discharge a debt by one form of legal tender could not 
abrogate the enactment of the legislature that the debt could be discharged 
by other forms of legal tender. 

Lord Justice Romer took the same view as to construction, namely, that the 
contract was to pay sums of fixed amounts, but to pay them only “in a par- 
ticular form of currency, namely, the gold currency as it existed on September 
1, 1928, tothe exclusion . . . of all other formsofcurrency.” Such a contract 
he held to be illegal under Section 6 of the Coinage Act 1870, with the result 
not that the whole contract was unenforceable, but that the words which cre- 
ated the illegality must be treated as excluded. 

My Lords, I share the view of Mr. Justice A. Farwell and Lord Justice 
Lawrence that the question of construction is a difficult one, but after careful 
consideration of all the contractual provisions of the bond I have come to the 
conclusion that we should give to the gold clause the meaning and effect for 
which the bondholder primarily contends. 

The courts below in construing the bond have started with the assumption 
that the bond must be as is stated on its face a bond for £100; they then con- 
strue the words of the gold clause literally, and hold that its sole intention is to 
obtain payment in one particular form of tender only, and that that intention 
must be defeated by the operation of the law. 

For myself I approach the question of construction in a different way. 

I consider first the state of affairs existing at the date of the bond. The 
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Gold Standard Act, 1925, had exempted the Bank of England from obligation 
to pay its own notes in legal coin but had provided that such notes should not 
thereby cease to be legal tender. Further it had repealed the provision of the 
Currency and Bank Notes Act, 1914, entitling the holder of a currency note to 
be paid its face value in gold coin. It had, however, provided that the Bank 
of England should be bound to sell on demand gold bullion at the price and as 
therein specified to any person on demand but only in the form of bars con- 
taining approximately 400 ounces troy of fine gold. The Currency and Bank 
Notes Act, 1928, had received the Royal assent, though it did not come into 
operation until November 22, 1928. By that Act, the Bank of England was 
authorized to issue bank notes for £1 and for 10s, which were to be legal tender 
forany amount. Existing currency notes were converted into bank notes, the 
bank becoming liable upon them; and the bank was empowered to require any 
person in the United Kingdom owning gold coin or bullion to an amount ex- 
ceeding £10,000 in value to sell it to the bank on payment (in the case of gold 
coin) of the nominal value thereof. The country was on the gold standard 
but the notes were inconvertible and gold coin was substantially no longer in 
circulation. 

These being the circumstances and conditions of the time, it is not, I think, 
improper or hazardous to make two surmises; (1) that the gold clause was 
inserted in Clauses 1 and 2 of the bond in contemplation of the contingency 
of this country going (as it did in 1931) off the gold standard at some future 
date; and (2) that neither party to the bond can have contemplated payment 
under the bond being actually made in gold coins. 

I turn to the bond to see if from the contents of the document itself it is 
apparent that the parties did not use the words of the gold clause in accord- 
ance with the literal meaning which they would bear if considered apart 
from the rest of the document and the circumstances which surrounded its 
execution. A consideration of Clause 2 will show, I think, that, as there used, 
the words must mean something other than what they say; for translating the 
54% per cent. by equal half-yearly payments into the appropriate figures, it 
becomes a provision for the payment of £2.15.0 “in gold coin of the United 
Kingdom.” The same consideration applies to the interest coupons, which 
with their express provision for deduction of income tax, would be purport- 
ing to provide for a payment “in gold coin of the United Kingdom” of a sum 
(today) of £2.1.3. Again, if one looks at Clause 4 of the bond, the reference 
which it contains to gold coin of the United Kingdom cannot bear its literal 
meaning. There is no issue or amount outstanding “in gold coin of the 
United Kingdom.” Taking even Clause 1 by itself it would be practically 
impossible to fulfill its literal requirements even if a sufficiency of gold coin 
were still in circulation, for according to its strict reading, the coins tendered 
would all have to be coins of the exact standard of weight and exact standard 
of fineness specified in the Coinage Act, 1870, without remedy allowance or 
variation from the standards. Thus neither in Clause 1 nor in Clause 2 can 
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the words have been intended by the parties to carry their literal inter- 
pretation. 

I therefore ask myself this question. If the words of the gold clause cannot 
have been used by the parties in the sense which they literally bear, ought I 
to ignore them altogether and attribute no meaning to them, or ought I, if I can 
discover it from the document, to attribute some other meaning to them? 
Clearly the latter course should be adopted if possible, for the parties must 
have inserted these special words for some special purpose, and if that pur- 
pose can be discerned by legitimate means, effect should be given to it. 

In my opinion the purpose can be discerned from Clause 4, in which the 
reference to gold coin of the United Kingdom is clearly not a reference to the 
mode of payment but to the measure of the company’s obligation. So too, 
Condition 6, which again is a clause not directed to mode of payment, but to 
describing and measuring liability, shows that the words are used as such a 
measure. In just the same way I think that in Clauses 1 and 2 of the bond 
the parties are referring to gold coin of the United Kingdom of a specific 
standard of weight and fineness not as being the mode in which the company’s 
indebtedness is to be discharged, but as being the means by which the amount 
of that indebtedness is to be measured and ascertained. I would construe 
Clause 1 not as meaning that £100 is to be paid in a certain way, but as 
meaning that the obligation is to pay a sum which would represent the equiva- 
lent of £100 if paid in a particular way; in other words, I would construe the 
clause as though it ran thus (omitting immaterial words): “pay .. . in 
sterling a sum equal to the value of £100 if paid in gold coin of the United 
Kingdom of or equal to the standard of weight and fineness existing on the 1st 
day of September, 1928.” I would similarly construe Clause 2. 

I am conscious, my Lords, that this construction strains the words of the 
document, and that it fits awkwardly with some of its provisions. Thus, for 
instance, the half-yearly payments in accordance with the coupons (which 
are described in Clause 2 as equal) may in fact not be equal. But I prefer 
this to the only other alternatives, namely, attributing no meaning at all to 
the gold clause, or attributing to it a meaning which from other parts of the 
document and the surrounding circumstances the parties cannot have in- 
tended it to bear. 

We were in the course of the argument referred to certain decisions and 
judgments in cases which came before the Permanent Court of International 
Justice sitting at The Hague. I do not, I need hardly say, treat these as in 
any way binding upon us. Indeed the relevant facts and words under con- 
sideration were very different from those which have been under consideration 
here. I would like, however, to cite one passage as stating happily and suc- 
cinctly the considerations and principles which have influenced me in arriving 
at the conclusion which I have reached. It occurs in the judgment dealing 
with certain Serbian loans stated to be payable both as to principal and in- 
terest in gold. It runs thus: 
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As it is fundamental that the terms of a contract qualifying the prom- 
ise are not to be rejected as superfluous, and as the definitive word “gold” 
cannot be ignored, the question is: what must be deemed to be the signifi- 
cance of that expression? It is conceded that it was the intention of 
the parties to guard against the fluctuations of the Serbian dinar, and 
that, in order to procure the loans, it was necessary to contract for repay- 
ment in foreign money. But, in so contracting, the parties were not 
content to use simply the word “franc,” or to contract for payment in 
French francs, but stipulated for “gold franes.”’ It is quite unreasonable 
to suppose that they were intent on providing for the giving in payment 
of mere gold specie, or gold coins, without reference to a standard of 
value. The treatment of the gold clause as indicating a mere modality 
of payment, without reference to a gold standard of value, would be not 
to construe but to destroy it. 


I would allow this appeal and substitute for the declaration made by Mr. 
Justice Farwell a declaration in the following terms: 


Declare that upon the true construction of the bond the appellant is 
entitled as holder thereof to receive from the respondents from time to 
time by way of principal and interest thereunder and on the due dates of 
payment therefor such a sum in sterling as represents the gold value of the 
nominal amount of each respective payment, such gold value to be as- 
certained in accordance with the standard of weight and fineness existing 
on September 1, 1928, and that accordingly every “pound” comprised in 
the nominal amount of each such payment must be treated as representing 
the price in London in sterling (calculated at the due date of payment) of 
123.27447 grains of gold of the standard of fineness specified in the First 
Schedule to the Coinage Act, 1870, and any fraction of a “pound” com- 
prised in the nominal amount of any such payment must be treated as 
representing the price in London in sterling (calculated at the due date of 
payment) of a corresponding fraction of 123.27447 grains of gold of the 
same standard of fineness. 


The view which I take upon the question of construction renders it unneces- 
sary for me to consider the other questions which were debated upon the hear- 
ing of the appeal. They donot arise. It would be unwise and I do not desire 
to deal with the question whether an effective bargain can be made for a debt 
to be paid only in one form of legal tender. Still less do I desire to express a 
view as to the meaning and effect of Section 6 of the Coinage Act, 1870. 

Lord Wricut: My Lords, I fully agree in the reasoning and conclusions ex- 
pressed in the speech just delivered by my noble and learned friend Lord 
Russell of Killowen. 
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COURT OF APPEALS OF ROUEN 
First Civil Tribunal 


versus FRAZIER } 
Decision of July 12, 1933 


The French civil courts will not enforce foreign judicial decisions rendered contrary to 
the immunity enjoyed by the diplomatic agent of another Power from civil jurisdiction 
for acts occurring during and connected with his diplomatic mission, notwithstanding that 
the suits which resulted in such decisions were entered after the discontinuance of the 
official functions of the said diplomatic agent. 


Between: Mr. Sam (Erich), landed proprietor living at Raitz (Moravia) 
Austria; 

Appealing from a judgment rendered by the Civil Court of Les Andelys, 
December 11, 1931; 

Having as attorney Maitre Canet; 

And: Frazier (Arthur), former Ambassador of the United States of 
America, domiciled at Giverny, (Eure) ; 

Having been given notice of appeal, having as attorney Maitre Dulong; 

Upon appeal of the cause, 

Considering that the principle of immunity from jurisdiction, which does 
not allow summoning diplomatic agents before courts of countries other than 
their own, is founded on the interest that states maintaining diplomatic rela- 
tions with each other have in reciprocally guarantying the respect and inde- 
pendence of their representatives ; 

Considering that this principle is recognized in French law and that viola- 
tion of the principle, directly or indirectly, such as would occur if French civil 
courts recognized foreign judicial decisions which are contrary to it, cannot be 
permitted ; 

Considering that it appears from the documents in the case that Frazier was 
accredited by the United States of America as Commissioner for Austria on 
September 13, 1920; later being accredited as Chargé d’Affaires to the same 
state, from November 25, 1921, until July 22, 1922, when his resignation be- 
came effective; 

Considering that it appears further that the proceedings which were brought 
against him by Salm before the Austrian courts and that the judicial decisions 
for which the latter solicits execution were in the nature of indemnities claimed 
from Frazier by Salm as the result of the leasing of real estate and conse- 
quential chattels, rented in November, 1920, by this diplomat for the housing 
of himself, his family and his servant personnel during the course of his 
mission ; 

Considering that, as a result, these decisions relate to acts entered into by 
Frazier while a diplomatic agent and connected with the practice of his func- 
tions; 

1 Translation furnished by the Department of State through the American Consul at 
Havre. 
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Considering that, if immunity attaches more to the functions than to the 
person of the diplomatic agent and does not last beyond the discontinuance of 
his functions, nevertheless that interpretation applies only to acts taking place 
after the discontinuance of said functions; 

That it could not be admitted to the contrary that he could be called to ac- 
count like a private individual for actions contemporaneous with his mission 
and connected with it; that it would be, as have stated the first judges, render- 
ing illusory the very principle of immunity; 

Considering that for these reasons and the other considerations of the same 
order that they gave out, the first judges did, with reason, refuse to enforce in 
France definite decisions emanating from foreign tribunals which would in 
effect bring about such possibilities; 

That it befalls, in consequence, to confirm the disputed decision, without 
need of examining the value of the other considerations on which it rests; 

For these reasons and those set forth by the first judges which conform 
with these present, 

The court, having heard the motions of the attorneys, the pleadings of their 
barristers, the Advocate General Bertrand having given orally during the 
course of the hearing his conclusions, which conform, and after due delibera- 
tion in accordance with the law; 

Confirms the judgment which is appealed; 

Condemns Salm to the new costs, including settlement with Maitre Dulong, 
attorney, who states that he paid them (the costs) beforehand; 

Holds that there is no cause to impose a fine. 


CLAIMS COMMISSION BETWEEN GREAT BRITAIN 
AND MEXICO? 


Tue Eacie Star AND BritisH Dominions INSURANCE CoMPANY (LIMITED) 
and Excess INSuRANCE ComMPANy (LIMITED)? 


(Decision No. 31; Claims Nos. 89-90) 
Mexico, D. F., April 23, 1931 


Although insurers and other claimants may be in a similar position in so far as the losses 
suffered by them can be traced to certain events, it is difficult to look at insurers in the 
same light as at other claimants. The latter suffer losses directly, unexpectedly and un- 
willingly. The former suffer losses indirectly as a consequence of contract into which they 
have entered voluntarily, professionally, in the normal and ordinary course of their busi- 
hess, and in consideration of certain payments. Very often the amount of loss suffered by 
insurers will not be equal to the amount paid by them to the insured party because it will 
depend upon the premiums received and other circumstances, such as reinsurance, 
whereby the risk is spread to other companies not only of the same country but maybe of 
other nationalities. 

_ By the payment of the insurance money the insurer is subrogated to the right of the 
insured, and he is entitled to such compensation as was due to the latter, but at the same 


1 Established in accordance with the conventions of Nov. 19, 1926, and Dec. 5, 1930. 
(Printed in this JournaL, Supplement, Vol. 23 (1929), p. 13, and Vol. 25 (1931), p. 200.) 

*Reprinted from Further Decisions and Opinions of the Commissioners. London: 
H. M. Stationery Office, 1933, pp. 32-35. 
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time he can never exert any rights that did not belong to the insured. In the case under 
consideration the insured party was a Mexican firm not entitled to claim compensation 
from their government under the terms of the claims convention. By declaring them- 
selves competent to adjudicate upon this claim, the Commission would grant to the in- 
surance companies a right which the firm that suffered the loss did not have. There would 
be laid upon the Mexican Government a liability towards another government which 
would not have arisen out of the events had not the said firm entered into a contract to 
which the Mexican Government were not a party. 


MOTION TO DISMISS 


1. The memorial sets out that on the 21st April, 1920, the Excess Insurance 
Company (Ltd.) insured in favor of Messrs. Fernando Dosal y Compaiia 
1,000 bags of granulated sugar at 35,000 pesos Mexican gold. The bags of 
sugar were located on cars N.T. 3033 and 3240 of the National Railways for 
the journey from Union Hidalgo to Mexico City. 

On the 26th April, 1920, the Eagle Star and British Dominions Insurance 
Company (Ltd.) and the Excess Insurance Company (Ltd.), each company 
taking half of the risk, insured in favor of Messrs. Fernando Dosal y Com- 
pafiia 1,300 cases of cube sugar valued at 51,000 pesos Mexican gold, for the 
journey from San Jeronimo to Mexico City. The cases were loaded into cars 
N.T. 3311 and 3312 of the National Railways. 

On the 26th April, 1920, the Eagle Star and British Dominions Insurance 
Company (Ltd.) insured in favor of Messrs. Fernando Dosal y Compafia 500 
bags of granulated sugar valued at 21,250 pesos Mexican gold, for the journey 
from Union Hidalgo to Mexico City. The bags were loaded on car N.T. 3450. 

On the 4th May, 1920, cars Nos. 3240, 3300, 3312 (or 3112) were left at the 
railway station at Tierra Blanco in the State of Veracruz. The garrison of 
the town had been withdrawn. Taking advantage of this fact, a body of un- 
known armed men entered the station and, assisted by several local inhabit- 
ants, looted the contents of the cars. 

On the 3rd May, 1920, car No. 3540 was completely looted in the railway 
station at Tres Valles in the State of Veracruz. 

The agents of the claimants, after making the necessary investigation, were 
satisfied that the loss of the sugar had been sustained, and paid to Messrs. 
Fernando Dosal y Compaiia on the 15th June, 1920, the sum of 89,510 pesos 
Mexican gold. Of this sum 42,880 pesos Mexican gold were for the account of 
the Excess Insurance Company (Ltd.), and 46,630 pesos Mexican gold were 
for the account of the Eagle Star and British Dominions Insurance Company 
(Ltd.). 

The former amount is claimed on behalf of the Excess Insurance Company 
(Ltd.), and the latter on behalf of the Eagle Star and British Dominions In- 
surance Company (Ltd.), being a total of 89,510 pesos Mexican gold. 

2. The Mexican Agent has lodged a motion to dismiss on the following 
grounds: 

(a) The memorial contains two different claims, and each one of the claims 

of the two insurance companies is made under several different 
heads. As Article 3 of the Rules of Procedure provides that each 
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claim shall constitute a separate case before the Commission and 
shall be registered as such, this provision has been infringed. 

(b) As the British Agent has only sent a list of the documents in his pos- 
session and neither the originals nor copies, he has infringed Article 6 
of the Rules of Procedure, which provides that the memorial shall 
be accompanied by all documents in support of the claim that may 
be in the possession of the British Agent, and also Article 49 of the 
same rules, which provides that five copies of each one of the said 
documents shall be filed. 

(c) The right to file the claim belonged originally to the owners of the 
goods, Messrs. Fernando Dosal y Compaiiia, and said right was as a 
result of the payment of the insurance, and according to the Mexican 
law, transferred to the insurance companies. The right of the in- 
surer is not an original, but a derived right; he is subrogated to the 
right of the insured, and his loss is not direct but indirect. More- 
over, he has received a premium for the risk he undertook, and he 
certainly did not suffer the entire loss. As the party originally en- 
titled to file the claim was a Mexican company, the claim did not 
arise as a British claim, and the Commission was for that reason not 
competent to take cognizance of it. 

3. The British Agent replied as regards (a), that it was true that the Rules 
of Procedure provided that each claim should constitute a separate case, but 
not that each claim should be dealt with in a separate memorial. Article 3 
had been complied with as the claims had been registered separately. The 
two claims which arose out of the same subject matter were included in one 
memorial solely for the convenience of the Commission. 

As regards (b), that it was incorrect to state that he had filed only a list of 
documents, because the annexes to the memorial had been filed with the Joint 
Secretaries in July 1929. 

As regards (c), that, although the insured cargoes belong to a Mexican firm, 
the losses fell entirely upon the insurers. The Agent’s view was that, accord- 
ing to the terms of the convention, the claimants were fully entitled to com- 
pensation, as they were British companies having suffered losses in conse- 
quence of revolutionary events. 

4. The Commission, as regards (a) and (b), concurs in the view that the 
Rules of Procedure have not been infringed, because (a) the claims have been 
filed and registered separately, and (b) the annexes to the memorial have 
been filed in due form and in due time. 

5. The principal question dividing the two Agents is as to whether the in- 
surers are entitled to claim before the Commission for insurance money paid 
by them to insured parties, even if those parties, 7.e., the original sufferers, 
did not possess British nationality. 

The Commission sees a great difference between the position of insurers 
and that of other claimants, although they are in a similar position in so far as 
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the losses suffered by both of them can be traced to certain events. But that 
is where the similarity ends. 

Other claimants—assuming that the facts are proved—have suffered losses 
directly, unexpectedly and unwillingly. Insurers suffer losses indirectly as a 
consequence of a contract, into which they have entered voluntarily, profes- 
sionally, in the normal and ordinary course of their business and in considera- 
tion of certain payments. They suffer losses not in the first place and just be- 
cause certain events have occurred, but because, in their legitimate desire to 
subserve their own financial interests, they have undertaken to run the risk 
of those events. 

It seems difficult to look at insurers in the same light as at other claimants. 
They who, as a professional act and with a view to make profit, undertake 
risks, to which other persons are exposed, who in order to cover those risks, 
stipulate for the payment of certain sums of money, balanced in the course of 
a long experience in proportion to the extent of the danger incurred, who direct 
an entire organization based on the existence of risks, which would be useless 
in the case of their absence, and who are finally able to assume such chances 
and to calculate such premiums as will ultimately result in a profit on the 
whole volume of their transactions, cannot be regarded as entitled to com- 
pensation on the same footing as persons to whom the occurrences which gave 
rise to the claim were an unforeseen calamity. 

6. The professional character, in which insurers apply for compensation, 
makes it more difficult to determine the amount of the loss than in the case of 
other claimants. Very often this amount will not be equal to the amount 
paid by them to the insured party, because it will be dependent upon the pre- 
miums received. It will also be dependent upon another circumstance. It 
is universally known that insurers are working on a vast system of reinsur- 
ance, by which they, on the one hand, take over part of the risks insured by 
other companies, while, on the other hand, they cede part of their own con- 
tracts to those other companies. As a consequence of this system the surface 
over which the risks are really spread is often very extensive. It may not be 
confined to the companies of one country, but may be international. For 
this reason it is quite possible that, although the insurance contract was signed 
and the amount paid by a British company, the ultimate loss was divided over 
many corporations, of which one or more may have another nationality. 
Consequently the decision on the nationality of the claim from its inception 
until now does not depend solely upon the nationality of the insurer claiming, 
but would also require an investigation of the reinsurance contracts, subdivid- 
ing the profits and losses from the original insurance. 

7. The view may be taken—as is laid down in several codes—that the in- 
surer is, by the payment of the insurance money, subrogated to the right of 
the insured, and that he is entitled to such compensation as was due to the 
latter, but at the same time it is evident that he can never exert any rights that 
did not belong to the insured. 
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In the case now under consideration, the insured party was a Mexican firm 
not entitled to claim compensation from their government under the terms of 
the claims convention. By declaring themselves competent to adjudicate 
upon this claim, the Commission would grant to the insurance companies a 
right which the firm that suffered the loss did not have. There would be laid 
upon the Mexican Government a liability towards another government, which 
would not have arisen out of the events had not the said firm entered into a 
contract to which the Mexican Government were not a party. 

The Commission cannot believe that this would be a just or even a reason- 
able application of the convention. 

8. The motion to dismiss is allowed. 

(Signed) Dr. A. R. ZIMMERMAN, 
Presiding Commissioner. 

(Signed) Henry SToKeEr, 
British Commissioner. 

(Signed) Lic. Benrro Fiorsgs, 


Mexican Commissioner. 
(Signed) 


British Secretary. 
(Signed) Mucus. S. MatIEenzo, 
Mexican Secretary. 


RutH 
(Decision No. 38; Claim No. 84) 
Mexico, D. F., May 13, 1931 


It is a principle universally admitted in international law that as regards the form or ex- 
ternal formalities of contracts, wills, and all public instruments, the laws of the country 
where they are executed should govern,—lez loci regit actum. A majority of the Com- 
mission holds that Mr. Raeburn’s domicile was in Mexico. Inasmuch as his will was not 
made in accordance with the laws of that country, it cannot be considered as valid before 
this tribunal. The appointment of an executor and the naming of an heir are likewise 
lacking in validity for the same reason. 

Dissenting opinion by the British Commissioner. 


DEMURRER AND NOTICE TO DISMISS 


1. The present claim is based on losses sustained by the late Norman Scott 
Raeburn on a coffee ranch belonging to him, situated in the Canton of Mi- 
santla, State of Veracruz, through the acts of Constitutionalist forces, in the 
month of August, 1914. The British Government present this claim, which 
amounts to £55 15s., and $2,070.00 Mexican money, on behalf of Miss Ruth 
Mabel Raeburn, as heir of the late Norman Scott Raeburn. 

2. The Mexican Agent filed in this case before the Commission a demurrer, 
and at the same time a motion to dismiss. 

The Mexican Agent alleges that there is no evidence of the British nation- 


1 Reprinted from Further Decisions and Opinions of the Commissioners, id., pp. 54-60. 
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ality of Mr. Raeburn, except a consular certificate, which is not sufficient proof 
of nationality, and he bases his demurrer thereon. 

3. The motion to dismiss is based on the fact that as it is a matter of damage 
to property, the claim should, in accordance with Article 11 of the Rules 
of Procedure, have been filed by the executor of the estate of Mr. Raeburn, and 
Miss Ruth Mabel Raeburn has not shown that she possesses that capacity. 

The Mexican Agent impugned the will attached as Annex 5, as being con- 
trary to the Mexican laws, and requested that the claim be dismissed as not 
being presented by the person lawfully entitled to do so in accordance with 
Article 11 of the Rules of Procedure. 

4. The British Agent contended that the consular certificate produced as 
proof of nationality was sufficient in itself, but he further submitted with his 
reply, a copy of Mr. Raeburn’s birth certificate. 

The British Agent agrees that according to the Rules of Procedure the claim 
should have been filed by the executor of the estate of Mr. Raeburn, and in 
order to comply with that legal provision, in his reply presented the claim on 
behalf of the estate, one George E. Watson appearing as executor of the 
will, which was protocolized in Edinburgh. 

He attaches, at Annex 3, the protocolization proceedings had in the Republic 
of Mexico, regarding the appointment of the executor, and under the will 
made in Mexico. 

5. The nationality of Mr. Norman Scott Raeburn will not now be the sub- 
ject of this decision, as the Mexican Agent has withdrawn the demurrer inter- 
posed on that account. 

6. In order to determine whether Mr. George E. Watson has any standing 
to present the claim in question in his capacity of executor under Mr. Rae- 
burn’s will, it is first of all necessary to decide under what law the will of the 
late Mr. Raeburn should have been made. 

It is a principle universally admitted in international law, that as regards 
the form or external formalities of contracts, wills and all public instruments, 
the laws of the country where they are executed are the ones that should 
govern, lex loci regit actum. 

It is, according to this principle, necessary to determine which is the law to 
be applied in accordance with the place where the act took place. 

7. A majority of the Commission holds that Mr. Raeburn’s domicile was in 
Mexico, for the following reasons: 

(a) His residence in Mazatlan, Mexico, which leads to the presumption 
that his domicile was at that place, so long as there is no proof to the 
contrary. 

(b) His having deposited his funds in a Mexican bank. 

(c) His having named the British Consul at Mazatlan as his executor. 

(d) The fact that in the proceedings for the protocolization of the appoint- 
ment of the executor, submitted by the British Agent, it is stated that 
Mr. Raeburn’s address was at one time No. 15, Barton Terrace, 
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Edinburgh, and that his last place of residence was the Hotel Francia 
at Mazatlan, without mentioning any other address in Scotland, and 

(e) The fact that Mr. Raeburn had no property in Scotland other than 

twenty-four pounds sterling, as may be seen from the inventory 
submitted by the British Agent. 

It so happens that Mr. Raeburn’s will was not made subject to the laws of 
Mexico, the place where it was made, but was made infringing those laws 
which provide that such acts shall be effected before a notary public, and 
therefore the will of Mr. Raeburn cannot be considered as valid before this 
tribunal for the purpose of recognizing Mr. Watson as the executor of his 
estate. 

8. The appointment of an executor and the naming of the heir are likewise 
lacking in validity for the same reason, not having been made with the formal- 
ities required by the Mexican law, nor before the official specified therein. 

9. A majority of the Commission holds that the claim has not been filed by 
the legal representative of the estate, as required by Article 11 of the Rules of 
Procedure. 

10. The Commission, by a majority, hereby sustain the motion to dismiss, 
but they declare themselves prepared to resume the examination of the claim 
as soon as it will be presented on behalf of the legal representative of the 
estate of Mr. Raeburn. 

(Signed) Dr. A. R. ZIMMERMAN, 
Presiding Commissioner. 

(Signed) Lic. Benito FLorgs, 
Mexican Commissioner. 


(Signed) E.A.CLevuGH, 
British Secretary. 
(Signed) Matienzo, 
Mexican Secretary. 


DISSENTING OPINION OF BRITISH COMMISSIONER 


In this case the claim was made by Ruth Mabel Raeburn, in respect of the 
loss of articles alleged to have been stolen from the late Norman Scott Rae- 
burn by Constitutionalist forces under Agustin Millan, who entered Misantla 
on the 4th August, 1913. 

The memorial states that Mr. Raeburn had purchased a coffee ranch in the 
Canton Misantla, State of Veracruz. He lived in a house in the town of 
Misantla, which he rented from the proprietor thereof. On the 15th June, 
1913, he left Misantla to stay with the British Vice-Consul at Jalapa. On 
the 4th August, 1913, the events occurred giving rise to this claim, and on the 
29th August, 1913, he, being still at Jalapa, was informed thereof by a friend 
of his, a Mr. Campbell, also a British subject, who came to Jalapa. The 
events referred to were the breaking into his house at Misantla, which he had 
left shut and locked up, and the theft thereout of all his articles of value 
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therein, the Constitutionalist forces aforesaid occupying the house as barracks. 
It is not necessary for the purposes of the judgment and decision on the de- 
murrer and motion to dismiss in this case, or for the purposes of this opinion, 
in which I dissent from my colleagues, to narrate further the circumstances of 
the case. But Mr. Raeburn died at the port of Mazatlan, Sinaloa, Mexico, 
on the 2nd January, 1926, leaving a will executed two days before his death, 
z.e., on the 31st December, 1925, in the presence of two witnesses, both then 
residing in Mazatlan, Mr. Henry Gollard and Major H. S. Winter, according 
to the requirements of Scottish and also of English law, appointing His 
Majesty’s British Vice-Consul at the port of Mazatlan, Mexico, to be the 
executor of this will, thereby revoking all former or other wills made by him. 
And he gave, devised and bequeathed to his sister Ruth Mabel Raeburn (the 
claimant), of 14, Abercromby Place, Edinburgh, all his money deposited in 
the Anglo-South American Bank, Mexico, D.F., and also all other his moneys, 
estates and effects, both real and personal, except a small bequest to the 
manager of the Hotel Francia at Mazatlan, at which he died. In his will he 
describes himself as “of Edinburgh, Scotland,” and not of any other place. 

2. The Mexican Agent filed a demurrer and motion to dismiss on the ground 
that Mr. Raeburn’s British nationality had not been established sufficiently, 
and further that supposing his British nationality to be duly established, the 
claim in accordance with Rule 11 of the Rules of Procedure should have been 
filed by the executor of Mr. Raeburn’s estate, on behalf of his estate, and that 
Miss Raeburn had not shown that she had any such capacity. And that the 
will attached to the Memorial as Annex 8 did not comply with the require- 
ments established by the Mexican laws. 

3. The British Agent by way of reply to the demurrer and motion to dismiss 
attached thereto a certified copy of Mr. Raeburn’s birth certificate showing 
that he was born at Edinburgh in Scotland on the 9th December, 1870, as 
evidence of his British nationality, in addition to the consular certificate 
annexed to the memorial as Annex 1. He annexed to such reply a copy of a 
protocolization by the order of the Judge of First Instance at Mazatlan of 
the Scottish grant of probate of Mr. Raeburn’s will, which grant was dated 
the 15th May, 1926, granting probate to George Edward Scholey Watson, 
His Britannic Majesty’s Vice-Consul in the port of Mazatlan, Mexico. The 
British Agent submitted a claim as such executor and on behalf of the estate 
of the late Mr. Raeburn, and he, in the course of the hearing of the demurrer 
and motion to dismiss, asked that, if necessary, the claim might be amended 
so as to describe it as being brought by Mr. Watson, as such executor on behalf 
of Mr. Raeburn’s estate. 

4. The Mexican Agent on this and at the hearing of the demurrer admitted 
the British nationality of Mr. Raeburn and withdrew his demurrer, but pro- 
ceeded with his motion to dismiss. He argued that on the evidence Mr. 
Raeburn was shown to be domiciled in Mexico and that his will had not been 
made and executed according to the requirements of Mexican law. That the 
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will and the appointment thereby of an executor therefore lacked validity, 
and that there was no proper representation of Mr. Raeburn’s estate before 
the Commission. He argued also that even if Mr. Raeburn were of Scottish 
domicile the will and appointment of executor were invalid, as Mr. Raeburn 
had died and executed the will in Mexico, and this not according to the re- 
quirements of Mexican law, which necessitated the presence of a notary, with 
accompanying formalities. 

5. The British Agent argued that although Mr. Raeburn’s will might be 
bad according to Mexican law if domiciled in Mexico, that he was not in fact 
so domiciled, that his domicile was and remained Scottish, and that there was 
no evidence that he had changed it, or had established his domicile in Mexico. 

6. According to my understanding of the decision of the majority of the 
Commission, they find that the will of the late Mr. Raeburn should in any 
case have been made according to the requirements of Mexican law, in accord- 
ance with the maxim lez loci regit actum and this on the principle that as 
regards the form of external formalities of contracts, wills and all public 
instruments, the laws of the country where they are executed are those that 
should prevail, but they proceed to hold also that Mr. Raeburn’s domicile was 
in Mexico for the reasons set out in their decision. 

7. I would like to preface my own opinion by observing that the question of 
domicile is often one of the most difficult problems a court has to solve, and 
in my opinion, except in the very clearest cases, is not one that can be deter- 
mined appropriately on procedure such as a motion to dismiss. In this case 
the Mexican Agent’s notice of motion, paragraph III, did not even mention 
the question of domicile, but only the nationality of Mr. Raeburn (Par. I), 
and objected that the claim had not been brought according to Article 11 of 
the Rules of Procedure, by the executor of Mr. Raeburn’s estate (Par. IT). 
In Par. III thereof he did, however, state that he considered that the will 
contained in the annex did not comply with the requirements established by 
the Mexican laws. Thus the British Agent was not specifically warned or 
apprised that the deceased’s domicile was going to be attacked. Where a 
question of domicile arises it nearly always involves searching and extensive 
inquiry into facts, and intentions, declared or implied from acts, and it cannot 
generally be disposed of summarily on prima facie materials. For this reason 
alone, in my opinion the case should have gone on to be determined on its facts 
and merits including that of domicile, unless indeed the question of domicile 
did not arise at all, and the maxim of lez loci regit actum was the governing 
principle as regards the validity of all wills and testamentary dispositions 
made in Mexico. In that case I would observe that there was no need to 
discuss or decide the question of domicile at all. 

8. It is, however, by no means generally accepted international law that 
the principle of lex loci has so wide an application as that claimed for it, or as 
stated by the majority decision in this case. Nor that it applies to wills and 
dispositions of personal estate irrespectively of domicile. If this were so, a 
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foreigner with a foreign domicile paying a business or pleasure visit abroad, 
however short, and suddenly becoming ill or apprehensive of early death 
might find himself intestate as regards directions dealing with any personal 
property or moneys banked locally for convenience or safety, through his not 
having executed his will according to local requirements, but yet according to 
the law of his country of domicile. And his executors would be unable to 
deal with such personal property. In Mr. Raeburn’s case, it has not appeared 
whether or not his executor actually dealt with Mr. Raeburn’s moneys or 
property in Mexico, apart from his claim against the Mexican Government, 
or whether his receipts were accepted as good and binding on the estate he 
represented under the protocolization he obtained in Mexico. But it will be 
seen readily that questions might arise thereon, if the law is as stated in this 
case. 

9. According to Dicey’s Conflict of Laws (4th Edition) at p. 751, subtitle 
(i), Validity of Wills Rule 194, “Any will of movables which is valid according 
to the law of the testator’s domicile at the time of his death is valid in Eng- 
land.” And the comment (on p. 752) is that “the general principle which 
governs testamentary no less than intestate succession is that the law of the 
country in which the deceased was domiciled at the time of his death governs 
the distribution of and the succession to his moveables, and therefore decides 
what constitutes his last will, and whether and how far it is valid; and this 
without regard to the place either of his birth, or of his death, or to the situa- 
tion of the movables at the time of his death.” Thus a will executed by a 
Mexican with a Mexican domicile, in England—and according to the require- 
ments of Mexican law, though not according to the requirements of English 
law—would be held to be well executed for the purpose of being admitted in 
England to probate (see pages 758 and 759, Dicey). And it is submitted that 
it is in accordance with the general principles of international law that similar 
considerations would apply to the case of an Englishman domiciled in Eng- 
land. And that an international commission, if satisfied as to domicile of the 
deceased, should regard the law of such domicile as prescribing the require- 
ments as to due execution of a will, and the title of the executor named therein. 

10. Dealing now with the question of domicile, I dissent here also from the 
conclusions of the majority of the Commission and for the following reasons: 

(1) Mr. Raeburn’s domicile of origin was admittedly Scotland, and any 

presumption that he had changed it by residence in Mexico, is re- 
butted by the fact that he never had any permanent or other than 
temporarily hired abode in Mexico, and actually was living at a 
sea-port hotel kept apparently by a Swiss or Frenchman. His 
known associates during his stay in Mexico were all Englishmen or 
Britons. Moreover, in his will he described himself as of Edinburgh, 
Scotland, and of no other address. 

(2) All of his disposable property, except certain small personal belongings 

which he had with him in the hotel and which he bequeathed to the 
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hotel manager, he left to his sister in Scotland, and as a Briton he 
naturally appointed the British Consul as his executor, as the best 
way of collecting and dealing with his local property. The Anglo- 
South American Bank, Ltd., with which he had his money deposited 
is not a Mexican bank, but a British one with its head office at 62 
Old Broad Street, London, its capital being in pounds sterling. 
There was no evidence to support the assumption of the majority of 
the Commission that it was a Mexican bank. 

(3) The fact that he had assets in Mexico and resided there at the time of 
his death does not make his domicile Mexico. These conditions 
apply to almost everybody on a visit to, or temporary residence in 
Mexico. 

(4) He left property in Scotland. It is true it was of small value, but his 
whole estate was also small. He was not a rich man. Domicile 
does not depend on and is not to be determined by the amount of 
assets in a country. 

(5) The fact that Mr. Raeburn’s address is stated as at one time at No. 15, 
Barton Terrace, Edinburgh, and that his last place of residence was 
at Hotel Francia, at Mazatlan, does not in my opinion prove any- 
thing beyond what is said, and no inferences of Mexican domicile 
can in my opinion rightly or reasonably be drawn therefrom. 

11. To conclude, in my opinion the motion to dismiss should not be granted, 


but the claim be amended by substituting Mr. Watson, the executor, as the 
claimant, and the question of domicile be left to be determined on the general 
hearing of the claim on its merits, when fuller evidence on both sides might 
be forthcoming. In my opinion the presumptions all point to a Scottish 
domicile, and not a Mexican one. 


W. H. Stroker, 
British Commissioner. 
8. Matienzo, 
Mexican Secretary. 
E. A. CLEuGH, 
British Secretary. 


M. Rarsurn 
(Decision No. 123; Claim No. 84) 


Mexico, D. F., February 15, 19382 
1. The Commission refer, as regards the facts on which the claim is based, 
to their Decision No. 38. 
2. On the 13th February, 1932, the Commission were informed that the 
Agents had arrived at the following agreement: 
I. The Mexican Government should pay to the British Government on 
behalf of the estate of Norman Scott Raeburn the sum of $2,300.00 


* Further Decisions and Opinions, id., pp. 357-358. 
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pesos Mexican national gold or an equivalent amount in gold as 
compensation for the damage and losses in connection with the 
claim above entitled. 

II. The respective legal standpoints in this case are reserved without 
prejudice by each government. 

III. The validity of this agreement will not at any time or for any reason 

whatever be disputed by either government. 

IV. In virtue of this agreement the above entitled claim is considered to be 

fully settled. 

3. Acting under Article 35 of the Rules of Procedure the Commission ap- 
prove this agreement and decide that the Government of the United Mexican 
States shall pay to the British Government on behalf of the estate of Norman 
Scott Raeburn the sum of $2,300.00 (two thousand three hundred pesos) Mex- 
ican gold or an equivalent amount in gold. 

(Signed) Dr. A. R. ZIMMERMAN, 
Presiding Commissioner. 
(Signed) Wurt1amM Henry SToKeEr, 
British Commissioner. 
(Signed) Grnaro FerNANDEZ MacGrecor, 
Mexican Commissioner. 
(Signed) E. A. 
British Secretary. 


(Signed) S. Matrienzo, 
Mexican Secretary. 


BOOK REVIEWS AND NOTES * 


Les Sanctions en Droit International Public. By Otto Briick. Paris: 
A. Pedone, 1933. pp. 284. Fr. 40. 


There is no more vital issue before the community of nations today than 
that of sanctions; and studies concerning it are badly needed. There have 
been, it is true, studies of the legal system for the maintenance of peace and 
studies of the problem of security in general; there has been no thorough study 
yet made of the sanctions of international law. 

This is a useful book, for it traces the idea of sanctions through the practice 
and the publicists of the past, including the making of the Covenant of the 
League; and it sums up in chronological fashion the various investigations 
of the problem which have been made by the various agencies of the League 
of Nations. The citations given furnish a good guide to this historical de- 
velopment, though some items are missing. It is mostly a constitutional 
study of certain articles of the Covenant, and in this the author seems accurate 
enough. 

But it does not really get into the problem. Why do states hesitate to ac- 
cept the obligation of imposing sanctions? Is it sovereignty and national 
pride? Or is it something deeper? Why do the people of the United States 
support the outlawry of war and then deny the meaning of the word by re- 
jecting sanctions? No attention is paid to the argument of certain pacifist 
groups who oppose the use of force and propose to find a substitute for war. 
What are the practical difficulties—e.g., distributing the burden between 
states and even between individuals—revealed by the Committee on Eco- 
nomic Sanctions in its book Boycotts and Peace? The recent affair between 
China and Japan is hardly mentioned and no lessons are drawn from it. 

M. Briick has given us simply a good restatement of the classical French 
position. That position is logically sound, in the opinion of this reviewer. 
But a study of sanctions today needs to go further than this oft-stated posi- 
tion. How are we to escape from the present impasse? 


CLYDE EAGLETON 


Fontes Juris Gentium. Edited by Viktor Bruns. Digest of the Diplomatic 
Correspondence of the European States, 1856-1871. Series B, Section I, 
Vol. I, Part I, pp. Ixxxiii, 980; Part II, pp. xix, 790. Berlin: Carl Hey- 
manns Verlag, 1932-1933. 


The inauguration of this monumental series was one of the big events in 


*The JouRNAL assumes no responsibility for the views expressed in book reviews or 
notes.—Ep. 
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international law during the past decade.1_ The series promises to place the 
practitioner and student of international law in a position of mastery of ma- 
terials which in the past were either unavailable or available only in fugitive 
form, and it should do much toward extending a community of thought with 
reference to the law governing the community of states. It is in a sense the 
following of a trail blazed with such conspicuous success by John Bassett 
Moore a generation ago. 

The editors of this digest of diplomatic correspondence seem to have been 
alive to the dangers of an undiscriminating use of such materials as sources 
of international law. It is a very common pitfall for the uninitiated to deal 
with each statement made by a Minister for Foreign Affairs in the course of 
a diplomatic insistence as if it were an authoritative pronouncement on the 
law; one might as well take the argument addressed by counsel to a court as 
a statement of the law in acase. Standards of value are essential in dealing 
with sources of international law, and one does not need to search far for 
evidence that such standards are not always scrupulously applied. In Factor 
v. Laubenheimer,? the Supreme Court of the United States has recently 
given surprising “weight” to an instruction by the Secretary of State to an 
American Minister in 1843; and in some recent treatises emphasis has been 
given to statements made in diplomatic interchanges equal to that given to 
conventionally established materials. The editors of this digest leave it 
“to scientific investigations to ascertain the process by which certain political 
contentions are transformed into legal principles.” 

The correspondence digested in these volumes covers the period from the 
Treaty of Paris of March 30, 1856, to the Treaty of Frankfurt of May 10, 
1871. Though the “sources consulted” cover the publications of ten Euro- 
pean governments, the British documents seem to be by far the most com- 
plete. Private as well as official publications of official texts are included. 
The classification follows in general that adopted for earlier volumes of the 
series. All extracts appear in the original language, translations being given 
when the original is a language other than English, French or German; and 
sources are indicated. The two parts* embrace twenty-two chapters, and 
very useful indices covering 230 pages; a systematic survey of 130 pages adds 
very greatly to the usefulness of the digest. 

The past two generations have seen a remarkable analysis and synthesis 
of the materials of national law which the American lawyer must use in his 
daily practice, and the next generation may see a comparable service done 
for the materials of international law. Judge Moore’s International Adjudi- 
cations, Fontes Juris Gentiwm, the Annual Digest of Public International 


1 For reviews of previous numbers see this JournaL, Vol. 25 (1931), p. 795, and Vol. 26 
(1932), p. 427. 2 (1933) 54 S. Ct. 191; this JourNa., Vol. 28 (1934), p. 149. 
* As the publication of Fontes Juris Gentium proceeds, one is bewildered by the numerous 
serial numberings and the difficulty of ready citation. Some improvement might be made 


in this respect. 
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Law Cases, and (with due apologies for lack of modesty) the writer’s Inter- 
national Legislation, may fasten the feet of the international lawyer to solid 
earth, and if such efforts can be continued for the coming half-century the 
successors of this generation will not have to continue to wrestle with the 
contention that international law is not “real” law. Man tey O. Hupson 


Leziont di Diritto Internazionale Privato. 3rd ed. By Arrigo Cavaglieri. 
Naples: Casa Editrice Rondinella Alfredo, 1933. pp. 429. L. 40. 


A text-book of private international law, starting from its definition as 
“the principles which determine the competency of the laws and of the judicial 
authorities of the several states with reference to individual facts and legal 
acts.”’ The introductory section includes a historical synopsis of the devel- 
opment of the idea of private international law, a study of its sources, of its 
general governing principles, and of the limits arising from public policy on 
the application of the law of a foreign state, and finally a discussion of the 
position of the judge with reference to foreign law. The doctrine of the 
renvor and the mode of proof of foreign law before the court, together with 
the extent of the duty imposed on the individual judge to acquaint himself 
personally with its terms and intent, receive full consideration. 

From this the author passes to discussion of the various elements which 
present themselves in some combination in each specific problem—citizenship, 
domicile, residence, the element of place arising from the locality of the 
object, the place of execution or the locus designated by agreement of the 
parties. The sections following treat respectively of family law and inherit- 
ance, commercial law (including bankruptcy) and maritime law, each of 
them considered very fully with reference to international problems. Finally 
the principles of procedural law receive attention in so far as they present 
international questions, the position of the foreigner as plaintiff or defendant, 
and the possibility of codperation between courts of different states by way of 
letters rogatory or otherwise. 

Each of the subjects considered obtains very careful treatment, primarily 
of course from the point of view of Italian jurisprudence, but with glances 
from time to time at the Anglo-American system and text writers. The high 
value of the work as a text-book for the Italian student is unquestionable, and 
it will undoubtedly furnish much valuable material and suggestion for the 
interested non-Italian reader. JAMES BARCLAY 


John Hay. From Poetry to Politics. By Tyler Dennett. New York: 
Dodd, Mead & Co., 1933. pp. xiv, 476. Index. $3.75. 


In his Life of John Hay, Mr. Dennett has done more than to present a 
careful account of a statesman (if Hay were a statesman) by one who is both 
a scholar and a realist. That was to be expected from his earlier writings. 
Here he has achieved a noteworthy example of the art of biography without 
in any sense losing the criteria of scholarship and realism. 
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In his choice of a subject Mr. Dennett had clearly a free and open field. 
Irritation at Thayer’s Life and Letters of John Hay has been shown in many 
directions. The sketch of Hay by Dennis in the American Secretaries of 
State series was judicious and generally accurate, but unavoidably brief. 
The collection of Hay’s letters in three volumes was printed but not pub- 
lished. An adequate biography required an author who knew the Depart- 
ment of State from within and from without, who was not led astray by its 
superficial attitudes or deceived by its clichés. Not many undertaking the 
biographical function have had such an equipment. Mr. Dennett has no illu- 
sions about the Department of State or about those who have directed or 
served it. 

“From Poetry to Politics” is the author’s sub-title and suggests the para- 
dox, which was Hay’s life. A poet is set apart from others as one who sees, as 
others do not, more deeply into the truth, or he may be one played upon, like 
an Aeolian harp, by the winds of circumstance. In this latter sense Hay was 
a poet drifted upon the political scene. He did not, on the one hand, see 
more deeply into the truth, nor, on the other, was he a master of circum- 
stance—the possession of both faculties marking the statesman in the finer 
sense. The picture which is given is not so much that of a man grappling 
with principles, as it is that of a personality in contact with, and played upon 
by other personalities: Lincoln, Nicolay, Henry Adams (to an extraordinary 
and disconcerting extent) , Amasa Stone, Mark Hanna, McKinley and Roose- 
velt, surely a heterogeneous group and not to be classified. Such being the 
case, the biography acquires a color rich and variegated to an unusual degree. 
At the same time the problem of the delineation of the character becomes not 
only exceedingly complicated, but it involves the possibility of subjective 
attitudes on the part of the author as to those with whom the subject was 
thrown into contact. In this respect the author seems to be favorably 
inclined toward McKinley and unfavorably toward Roosevelt. As to Lin- 
coln’s influence upon Hay, we are treated to an observation (p. 49) almost 
Delphic: “It may well be that, while Hay never became like Lincoln, he did, 
in the end, become less like the John Hay he otherwise would have been.” In 
the writing of the monumental Abraham Lincoln, A History the idea seems 
to have been joint, but “in general, Nicolay was the research man and the 
political historian; Hay was the biographer and the stylist” (p. 37). During 
the long intimacy, in an atmosphere of opulent and cultivated leisure, between 
Adams and Hay, the former influenced the latter to an uncalculated degree. 
The Washington scene viewed from the Hay-Adams houses, looking south 
to the White House was far distant from that earlier scene from the White 
House, when Hay was a young secretary under Lincoln. This world, inter- 
preted with supercilious superiority tinged with philosophic nihilism, involves 
Adams rather than Hay as the leading figure. 

To have been Secretary of State under McKinley after so long an experience 
of aloof dilettantism was to return to the earlier loyalties which had found 
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expression in the Bread Winners. To his friendship with McKinley, Hay 
owed “his position in American history,” yet “McKinley was not, any more 
than Lincoln, the kind of man Hay was accustomed to pick for a friend” 
(p. 177). To Hay, McKinley was perhaps “dull”; to McKinley, Hay was 
attractive, “for McKinley appreciated culture” (p. 180). Hay was satisfac- 
tory to Roosevelt, as Roosevelt was to Hay. Roosevelt inherited an un- 
questioned social position; Hay had acquired it. But the two characters 
were essentially antipathetic. If one dislikes Roosevelt, Hay’s reputation is 
exalted; if not, the reverse is true. It should be kept in mind, however, in 
justice to both, that Roosevelt entered upon the presidency as a young man, 
and that Hay really belonged to an earlier generation. Always lacking in 
physical energy, his bodily powers had then become seriously handicapped. 
Mentally, Hay had largely lost his grip. 

Into this record of a life of many sides Mr. Dennett has woven a vast 
number of interesting and hitherto untold incidents; he is always letting in 
light upon some nook and corner, or pulling some new thing out of his bag. 
To recount an appraisal of those policies which are Hay’s would be to restate 
Mr. Dennett’s book. Important as they were, they are after all incidental 
in this work to the account of the man himself. It is a great biography which 
Mr. Dennett has given us, written in good faith, after painstaking investiga- 
tion, and in a most engaging style. It is not an overstatement to say that it 
is worthy to be classed as such in the history of American literature. 

J.S. REEVEs 


World Revolution and the U.S.S.R. By Michael T. Florinsky. New York: 
The Macmillan Co., 1933. pp. xvi, 264. Index. $2.00. 


Professor Florinsky is a native of Russia and for many years has been a 
student of political and economic conditions in Russia, about which he has 
written extensively and has edited for the Carnegie Endowment for Interna- 
tional Peace twelve volumes of the Russian Series of the Economic and Social 
History of the World War. He is also the author of The End of the Russian 
Empire, 1931, and since 1928 has been a member of the faculty of Columbia 
University as Associate Lecturer in Economics, and Lecturer in Economic 
History. With this background of experience and special preparation, Pro- 
fessor Florinsky is justified in presenting this volume as a “comprehensive 
survey of the extremely important changes which have taken place in the 
ideas of the Russian Communist Party and of the Third International.” 

Starting with the doctrine of world revolution in its original and extensive 
form, as advocated by Lenin and Trotsky, at the outset, he follows its develop- 
ments and modification under the influence of changing world and domestic 
conditions down to the displacement of that doctrine by the policy now pre- 
vailing of socialism in Russia alone, in spite of hostile capitalist environment, 
as supported by Stalin and his associates now in control of the Soviet Govern- 
ment. Stalin’s success came after Lenin’s death, and drove Trotsky into 
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exile. It was founded upon the new economic policy forced upon Russia 
through its failure to establish world revolution through world-wide socialism 
and dictatorship. This new economic policy is described by the author as 
relieving the pressure of centralization, restoring the market, permitting a 
certain amount of domestic trading by private individuals, giving some en- 
couragement to private initiative in industry, and replacing the requisitions 
of the peasants’ grain first by a tax in kind and later by a tax in money. 

In dealing with the future, the author finds that the shifting of the Russian 
policy from world revolution to merely the establishment of socialism in 
Russia, has produced a corresponding change in its attitude on international 
relations, so that the Third International, or Comintern, has now become an 
organization for the defense of Russia against aggression by capitalist coun- 
tries instead of a great general staff of world revolution. The victory of the 
policy of socialism in Russia alone without reference to the continued exist- 
ence of surrounding capitalist countries, in the opinion of the author, means 
an ending of internal dissensions and the final solution of international antag- 
onisms between the Socialist Russia and the capitalist countries. 

As to foreign relations, the author finds that they have consistently 
followed two chief lines: “The development of economic ties between the 
U.S. 8S. R. and the capitalist nations, and the prevention of a new interna- 
tional war, the fear of which had grown into a virtual and, to a non-Com- 
munist, a perfectly grotesque obsession. . . . But the danger of imperialistic 
aggression against the state of proletarian dictatorship serves a double pur- 
pose in the Soviet philosophy of today; it keeps alive the militant spirit of 
the Five Year Plan and it establishes a most useful link with the theory of 
world revolution, the complete abandonment of which no Communist would 
ever concede.” 

In conclusion, the author indicates that in his opinion the U. 8. S. R. now 
realizes that, under existing conditions, it cannot hope to revive prosperity 
for its country alone, and must rely on the concurrent revival of prosperity in 
capitalist countries. The author supports his contentions by quotations from 
official documents and discussions dealing with the conflicting issues, and ap- 
parently his conclusions were confirmed by the assurances given by the Soviet 
Government on the occasion of the recent recognition of that government by 
the Government of the United States. CHANDLER P. ANDERSON 


Saggi di Diritto Aeronautico. By Amedeo Giannini. Milan: Societa Edi- 

trice “Vita e Pensiero,” 1932. pp. viii, 362. L. 25. 

The twenty-seven studies contained in this volume include lectures deliv- 
ered by Signor Giannini at the Catholic University of Milan in December 
1931, together with revisions of papers published in the journals, Il Diritto 
Aeronautico and the Studi di Diritto Aeronautico, and a few addresses made 
at various international conferences. The science of air law will be widely 
promoted by the publication in convenient form of these scholarly contribu- 
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tions. Signor Giannini has represented Italy in almost every international 
conference of European Powers on air law in the past fifteen years. He has 
participated in the sessions of the Commission Internationale de Navigation 
Aérienne (CINA), and in the Comité International Technique d’Experts Juri- 
diques Aériens (CITEJA), as well as in the Paris and Warsaw Conferences of 
1925 and 1929. But more than this, it was Signor Giannini who, at the Fourth 
International Aviation Congress at Rome in 1927, offered resolutions for the 
revision of the Paris Convention of 1919—resolutions which resulted in the 
convocation of the extraordinary session of CINA in 1929 that broadened the 
scope of the convention of 1919 to the end that all states might be induced 
to enter a universal régime. 

The studies published in the volume under review are arranged in sys- 
tematic order. Thirteen papers are devoted to public air law, and fourteen 
to private international air law. The first study is addressed to the problem 
of sovereignty over the air space. On this highly controversial question the 
author accepts the prevailing rule of exclusive sovereignty as expressed in 
Article 1 of the Paris Convention, but admits one limitation, namely, the lib- 
erty of innocent passage, analogous to the rule of transit through territorial 
waters. In discussing the conference of 1919 and the treaty which it drafted, 
Signor Giannini undoubtedly reflects official Italian views when declaring that 
the conference was permeated with the atmosphere of the World War, that it 
was the work of the victors, and that it was inconsiderate alike of neutrals 
and ex-enemies. Fortunately, many of the inequalities and ineptitudes of 
the convention of 1919 have been corrected by the amendments of 1929. 

The author gives a brief survey of the Ibero-American Convention of 1926, 
the ambitious attempt of Spain and Portugal to create an air hegemony in 
the new world, as well as of the somewhat similar undertaking of the United 
States as reflected in the Pan-American Commercial Air Convention of 1927, 
but has little to praise in these systems which so obviously are in competition 
with the universal air régime represented by CINA. 

Of particular value is the study on floating islands or seadromes. Con- 
cerning the question of sovereignty over these contrivances, should they ma- 
terialize, there have been two views. Some jurists hold that such bits of 
floating territory should be internationalized. The opposite view holds that 
sovereignty and responsibility should vest in the state to which the builders 
of the seadrome owe allegiance or in which the owning corporation is char- 
tered. Signor Giannini enters an objection. In his opinion a state intending 
to construct a seadrome should recognize an ultimate control by the League 
of Nations. In case of armed conflict, if the state that constructed the sea- 
drome or that chartered the constructing and operating corporation becomes 
a belligerent, then the seadrome should be transferred to the immediate and 
direct control of the League of Nations, to be administered in compliance with 
all the rules of neutrality. 

Signor Giannini stoutly battles for attributing nationality to aircraft ac- 
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cording to the strict rules of Article 7 of the Paris Convention of 1919, which 
provided among other things that no aircraft shall be entered on the register 
of one of the contracting states unless it belongs wholly to nationals of such 
states. It was reluctantly, and only in the interest of liberalizing the régime 
of CINA, that Italy consented in the extraordinary session of 1929 to the 
amendment providing that the registration of aircraft shall be made in. ac- 
cordance with the laws of each state. The author is of the opinion that the 
principle of 1919 will ultimately prevail in the universal régime. 

In succeeding studies, the author examines the possibilities of a common 
private aeronautical law and of the work of the Comité International Tech- 
nique d’Experts Juridiques Aériens (CITEJA). He approves the proposal of 
Pierre-Etienne Flandin at the Brussels Commercial Conference of 1924 that 
the Powers interested in aerial exploitation should partition their spheres of 
endeavor in the development of international air-lines, and discusses more 
particularly the progress of codification of private air law, including the 
project of Budapest in 1930, the project of a convention regarding the owner- 
ship and registration of aircraft (Paris, 1931), and the project of a conven- 
tion regarding mortgages on aircraft. Distraint of aircraft and salvage are 
also discussed. 

In a final chapter the author reviews the tendency of codification of private 
air law. Most students will agree with the author’s remarks that theoreti- 
cally, the contracting states are able to maintain one discipline for interna- 
tional air traffic and another quite distinct and autonomous discipline for 
internal traffic, but that the most difficult problems arise in the field of the 
harmonization of internal laws. While parliaments, particularly in demo- 
cratic countries, may readily approve treaties for an international régime, 
they are not so ready to reform their domestic laws in the interest of uni- 
formity. KENNETH COLEGROVE 


The League of Nations and the Recognition of States. By Malbone W. 
Graham. Los Angeles: University of California, 1933. pp. ii, 79. 


American Policy of Recognition towards Mexico. By Stuart A. MacCorkle. 
Baltimore: Johns Hopkins Press, 1933. pp. xii, 119. $1.00. 


Two books on recognition could scarcely be more different from each other 
than are these two studies. Dr. MacCorkle has examined the history of 
recognition, in general (Chapter I) and in particular by the Government of 
the United States of the governments of Mexico from 1821 to 1931. Pro- 
fessor Graham deals with some rather novel aspects of the subject. 

Dr. MacCorkle’s study was prepared as a doctor’s dissertation at The Johns 
Hopkins University. He does not seek to present a treatise upon the theory 
of recognition, and he presents a general survey merely as background. He 
is careful to distinguish between recognition of states and recognition of 
governments. He inclines to the view that recognition creates or brings into 
being new states, although he admits that such new states may decline recog- 
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nition granted upon condition. He speaks of the reception of Genét by Presi- 
dent Washington as “a recognition of the legitimacy of the new French gov- 
ernment” although he points out that our early policy was not concerned with 
legitimacy. He believes that the recognition policy of the United States has 
been continuously consistent, quoting with approval Charles C. Tansill’s 
statement that “All that Mr. Seward and Mr. Wilson did was to give unmis- 
takable clarity to the American position, and to make explicit what has 
always been implied in the stand America has taken.” Although Dr. Mac- 
Corkle has obviously made a thorough study of the documents, including 
the Mexican-United States diplomatic correspondence, it does not appear to 
the reviewer that he has proved that Seward and Wilson failed to deviate from 
the norm. It may be suggested that if the study had been geographically 
broader, the variations in the policy of the United States from time to time 
would have been more clearly apparent. There is little in this volume to re- 
veal the modern practice of using recognition as a club to obtain objectives, 
although this was clearly the case in the 1923 recognition of the Obreg6n gov- 
ernment. Dr. MacCorkle would have found useful two recent books which 
he apparently did not or could not consult. Turlington’s Mexico and Her 
Foreign Creditors (p. 247 ff.) sheds light particularly on the Wilson policy 
toward Huerta; Dunn’s Diplomatic Protection of Americans in Mexico brings 
out some points which might have changed his conclusions, but it was pub- 
lished after his dissertation was completed. Dr. MacCorkle includes a useful 
chronology and bibliography in the appendix. It may be noted that in many 
respects his treatment of Mexican-United States relations is broader than 
the title of his book. 

Professor Graham opens his discussion with the rather startling proposition 
that “The creation and working of the League of Nations have, in one respect 
or another, altered pre-existing doctrine on almost every question of public 
international law.” He admits this is only a “convenient generality,” and he 
did not convince at least one reader that the existence of the League has al- 
tered the old situation in which he says “the law of recognition, in respect of 
states was inferable only from the ill defined practices of individual states 
which were as much the product of caprice as of regard for principle.” Pro- 
fessor Graham, like Dr. MacCorkle, believes that recognition validates 
de jure the existence of states, a theory which the reviewer believes is only 
(to borrow a phrase from Professor Graham) the “concretization of an eva- 
nescent ideology.” But the reviewer confesses that he may not do justice to 
Professor Graham since he fails to understand all of his terms. He is both- 
ered, for instance, by the concepts of “provisional” recognition, which may 
be withdrawn; of “de facto” recognition as extended by the Supreme Council 
to Azerbaijan, Georgia and Armenia in January, 1920; of “extensive” recog- 
nition which was not received by the Ukraine; of “preliminary,” of “auto- 
matic,” and of “obligatory” recognition. But the interesting kernel of Pro- 
fessor Graham’s discussion is the question whether admission to membership 
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in the League, ipso facto et jure implies recognition by all members of the 
League. Professor Graham concludes that no writer has “sought to declare 
admission identic with de jure recognition” but that “admission is tantamount 
to recognition, or equivalent thereto, or productive of analogous effects, or 
virtually synonymous.” 

Perhaps it is true that international law has changed since the old days 
when John Bassett Moore was classed as a great international lawyer and 
used to teach that one of the simplest methods of recognition is the conclusion 
of a treaty with the entity to be recognized. Dr. MacCorkle mentions this 
method as a normal and usual one. But Professor Graham shows that this 
formerly simple proposition was not accepted in League circles without con- 
siderable argument. He is indeed forced to the final conclusion that “The 
principle of automatic recognition through admission will gain general valid- 
ity only when the League becomes all inclusive and its law becomes interna- 
tional law.” 

There is much valuable data in Professor Graham’s footnotes, which are 
printed in 34 pages at the end of the text of 41 pages. Perhaps some of the 
notes (such as number 45 which runs to 5 pages) might well have been in- 
cluded in the text. Despite the reviewer’s warm disagreement with some of 
Professor Graham’s premises and conclusions, he found the book both inter- 
esting and stimulating. Putir C. JESSUP 


Die Kompetenzen des Vélkerbundrates und der Volkerbundsversammlung zur 
Streitschlichtung und Kriegsverhiitung. By Fritz Grob. Berlin: Franz 
Vahlen, 1933. pp. xxx, 295. Index. Rm. 13. 


The German term Kriegsverhiitungsrecht (law for the prevention of war) 
in its general sense covers all rules of international law relating to the preser- 
vation of peace. It would include arbitration treaties and the Statute of the 
Permanent Court of International Justice. When used in connection with 
the Covenant of the League of Nations, however, it refers only to those pro- 
visions aimed at eliminating armed conflict, and is to be distinguished from 
those designed to secure peaceful settlement of disputes. The boundary be- 
tween these two spheres of League activity, Dr. Grob declares, cuts through 
Article 11 of the Covenant. The second paragraph of Article 11, he contends, 
is not a provision for war-prevention at all. It is a provision for settlement 
of disputes, by encouraging the conclusion, perhaps tacitly, of a compromis 
ad hoc which is “extra-systematic” so far as the terms of the Covenant are 
concerned. In case the powers of League organs conflict with those of other 
tribunals or commissions, the problem is solved by the doctrine of contrarius 
actus. According to the author, the Covenant is merely a part of the Treaty 
of Versailles. Its terms may be abrogated by any lex posterior subsequently 
agreed upon by parties to a dispute. But although the Council is bound by 
the entire Treaty of Versailles, the other peace treaties which incorporate the 
Covenant are res inter alios actae. Hence Dr. Grob would promptly have 
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disposed of the Hungarian Optant dispute by denying any possible duty to act 
under Article 239 of the Treaty of Trianon. 

Contrary to prevailing tendencies, Dr. Grob seeks to minimize the impor- 
tance of the Council’s task under Article 11, paragraph 1, of effectually safe- 
guarding peace. He feels that settlement of disputes by conciliatory methods 
is more valuable, as it produces rules of law that are new and just. He dwells 
upon the “inherent self-contradiction” of “safeguarding” peace against war 
which has already broken out, as well as against “threat of war.” He regards 
the wider interpretation which calls for action against “any war” as conflict- 
ing with the liberty of action reserved to members of the League in the cases 
where war is not forbidden by the Covenant. As to wars involving non- 
members of the League, he treats Article 17, paragraph 4, as limiting by 
argumentum a contrario the scope of Article 11, paragraph 1. He emphasizes 
that this provision is entirely one of war-prevention; it gives the Council no 
powers whatever with regard to settlement of disputes. Attempting to ascer- 
tain what is meant by “war or threat of war,” the author canvasses at length 
various legal definitions of war, although he finally concedes that here the 
mutual assent of the members of the League is stronger than any logical 
interpretation. 

Dr. Grob writes with logic and acumen, though one feels that often his 
plausibly presented conclusions are unsound. EDWARD DUMBAULD 


Judicial Aspects of Foreign Relations. In particular of the Recognition of 
Foreign Powers. By Louis L. Jaffe. Cambridge: Harvard University 
Press, 1933. pp. xii, 278. Index. $3.50. 


The problem of the unrecognized government or state, when involved in 
litigation before national courts, may be viewed from many angles. In ap- 
proaching this problem primarily from the viewpoint of constitutional law 
and administration, Dr. Jaffe has succeeded in making a fresh and stimulating 
contribution to a subject which has had much attention in recent years.! 

As the book is planned, the chapter on ‘Political Questions in Cases Involv- 
ing International Relations” (pp. 8-78) provides the essential background for 
a study of the so-called recognition cases. In this chapter, the author 
sketches the historical development of the separation of powers, examines 
some typical problems, and concludes that the line between political compe- 
tence and the judicial power is largely a matter of improvisation rather than 
consistent application of a definable principle (e.g., pp. 35-36). The next 
chapter on “The Theory and Practice of Recognition” (pp. 79-123) transfers 
attention from the general problem to its more specific exemplification. The 
creative theory of recognition is “consigned to limbo,” non-recognition is 
stripped of its assumed logical consequences, and it is concluded that judicial 
deference will depend upon “the extent to which the ordinary course of judg- 
ment should be deflected in the furtherance of the foreign policy of that govern- 


1 See this JouRNAL, Vol. 25 (1931), p. 214, note 4. 
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ment” (p. 123). The remaining chapters, entitled respectively ““Non-Recog- 
nition and the Courts” (pp. 124-198) and “Recognition and the Courts” (pp. 
199-232), are devoted chiefly to a critical though somewhat unsystematic 
examination of the British and American cases. The literature of comment 
upon the cases is likewise subjected to a critical review, in passing (see Table 
of Secondary Authorities, p. 253), though the German literature seems to 
have been wholly neglected. The author concludes with a protest against the 
“narrow and insular conception of their function” which the courts have de- 
veloped in the recognition cases, “a deference and subserviency to executive 
policy which far exceeds their practice in other matters” (p. 236). 

For its challenging delineation of a point of view, the book must be read 
by every serious student of the recognition problem. The student who is 
already familiar with the subject-matter will not be misled by an occasional 
overstatement or debatable interpretation recorded by an exceptionally facile 
pen. On the other hand, the bench and bar will probably find the book a 
curious mixture of suggestion and confusion. It may be doubted whether it 
was necessary to leave them with so little guidance. It is to be emphasized, 
of course, that Dr. Jaffe has attempted to “sketch an attitude” rather than 
to seek “a specific answer to any one question or group of questions” (p. 233) ; 
but he has succeeded so well that he leaves the subject in a chaos of toppled 
sign-posts and discredited symbols. He is a rampant realist: at his best in 
riddling the turn of phrase or expedient reasoning to which busy courts have 


had recourse; at his worst in the very extravagance of his disillusionment 
about the predictability of the judicial process. Epwin D. Dickinson 


L’Article 11 du Pacte et la Convention Générale en vue de Développer les 
Moyens de Prévenir la Guerre. By Norbert Kurz. Paris: Recueil Sirey, 
1933. pp. 230. Fr. 25. 


The author of this neatly printed study has exalted Article 11 of the Cove- 
nant into a real cornerstone in the structure of peace. This article, “in spite 
of its lack of precision, or more exactly, because of this imprecision, is the 
article most frequently invoked and applied in practice by the League of 
Nations” (p. 14). Much study has been devoted to Article 16, the war- 
repression article of the Covenant, and not enough to Article 11, the war-pre- 
vention article. 

The Tenth Assembly on September 26, 1929, voted to invite the Council 
to ask the Commission on Arbitration and Security to study the problem of 
converting the Model Treaty into a general convention. After much debate, 
the text of the General Convention to Improve the Means of Preventing War 
was approved by the Twelfth Assembly in September, 1931. The great ad- 
vantage of the General Convention is that it gives to the Council definite 
conventional authority which would be only implied or inferred on the basis 
of the text of Article 11 standing alone. The conferring upon the Council 
of new conservatory powers in advance of the dispute is of primary impor- 
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tance, giving to it a new peace tool to be used at a critical time when national 
feeling may run high. Well-meaning governments, anxious to maintain 
peace, are clothed with new armor to stave off aroused popular opinion tend- 
ing to incite war. States should be careful, however, and not lightly invoke 
Article 11, lest the very act in doing so might have the effect of aggravating 
the status quo. 

The author concludes that even though not yet ratified 1 by enough states 
to enter into force, the General Convention exerts a considerable moral force; 
it may aid in naming the aggressor. Appendices carry texts of the Model 
Treaty and the General Convention on the Means of Preventing War. The 
text of the regulations for the application of Article 4 of the General Conven- 
tion is also given in an appendix. A brief but well selected bibliography is 
found. The volume represents a serious and careful study of the problem of 
world peace with particular reference to preventing war while there is yet 
time. It shows clearly the possibilities of collateral and supplemental agree- 
ments calculated to re-enforce the Covenant, and not necessitating formal 
amendments. J. EUGENE HARLEY 


Précis de droit international privé d’aprés la législation et la doctrine russes. 
By A. N. Makarov. Paris: Marcel Giard, 1933. pp. iv, 471. Fr. 60. 


This book is substantially a French translation of Professor Makarov’s 
treatise on private international law published some years ago in the Russian 
language and now brought up-to-date. The subject-matter is treated under 
the familiar headings. The first seven chapters deal with the basic prob- 
lems of private international law, such as the nature, the sources and the his- 
torical development of this branch of legal science, the doctrine of renvoi, the 
application of the principle of public policy, etc. These serve more or less as 
an introduction to a detailed analysis of conflict of laws problems arising out 
of various acts and relationships. The author discusses successively the con- 
flict problems relating to the capacity of persons, both natural and juristic, 
the form of legal documents, the statute of limitations, property, contracts, 
torts, domestic relations (husband and wife, parent and child, and guardian- 
ship), and, finally, succession. 

Mr. Makarov has used an ingenious method in the presentation of his sub- 
ject. He surveys, first, the general principles of private international law 
relating to each problem. Thereafter he discusses the rule applicable to such 
problems according to Russian law, either statutory or case-law, first, during 
the Czarist régime and, next, under Soviet law. Each chapter is then closed 
with a survey of the conflict rules obtaining when foreign—chiefly French 
and German—courts are called upon to apply or to give effect to Soviet laws. 
Thus, the title really does not do full justice to the content of the book, for 
Mr. Makarov has given to his readers more than an exposé of private inter- 


1 RevieweEr’s Note.—The convention has been signed by some twenty-two states, three 
of which have ratified. 
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national law from the Russian point of view. He has placed Russian con- 
flict rules in the proper perspective in the science. The value of his treatise 
for foreign lawyers is increased by the fact that in discussing Soviet law, he 
points out the modification of the orginal Soviet juristic principles which were 
due to the changes of the Soviet economic and social organization. Thus, 
the evolution of the law may easily be followed. He also has taken care to 
indicate the conflict rules not only in case of conflict between Soviet and for- 
eign law, but also in case of inter-provincial conflicts, 2.e., conflict between 
the laws in force in the various republics which compose the Soviet Union. 
The recent recognition of Soviet Russia by the Government of the United 
States and the consequent resumption of normal intercourse between the two 
countries will doubtless add to the importance, from the point of view of 
American lawyers, of this in itself excellent treatise. Unfortunately, the 
language question is, in most cases, an insurmountable difficulty to gaining 
first-hand knowledge of Russian law. Therefore, information obtained from 
such an eminent scholar as Professor Makarov will be indeed welcome. 
From this point of view, it might have been desirable if the author had 
omitted some of his discussions of general principles and his survey of appli- 
cation of Soviet laws by foreign courts and had concentrated more on giving 
the fullest possible exposé of Soviet law,—whether code, executive order or 
case-law,—which is otherwise inaccessible to most of us. Francis DEAK 


International Law Applied to Reclamations—Mainly in Cases between the 
United States and Mexico. By Fred Kenelm Nielsen. Washington: John 
Byrne & Co., 1933. pp.v,715. Index. 

This book is divided into two parts, the first is entitled Summaries of Topics 
of International Law covering 74 pages. The second part is a reproduction 
of Judge Nielsen’s opinions as an international arbitrator on numerous pe- 
cuniary claims, the large majority of them having been rendered in the claims 
arbitration between the United States and Mexico under the convention of 
September 8, 1923. There are included his opinions in the Russel Claim 
against Mexico under the so-called Special Claims Convention of September 
10, 1923, between the same countries, and in the Salem Claim against Egypt 
under the protocol of January 20, 1931. The two parts of the book are very 
closely related. ‘The summaries of topics in the first part have copious page 
references to the opinions in the second part where the topics are usually dis- 
cussed at length; and, it should be added, topics not covered in the opinions are 
dealt with more in detail in the first part, as for example, the discussion in Sec- 
tion IX on international responsibility for the confiscation of the property 
rights of aliens. 

The fundamental principles underlying practically all of the numerous 
questions which arise in arbitrations of pecuniary claims are discussed in six- 
teen sections: The Nature and Sources of International Law; The Right of 
Interposition; Nationality ; Expulsion of Aliens; General Principles Relating 
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to Responsibility for Injuries to Aliens; Complaints Relating to False Arrest, 
Delays Pending Trials, Mistreatment in Prison; Responsibility for Agencies 
or Functionaries of Government; Responsibility for Acts of Insurrectionists; 
Confiscation of Property; Problems Arising Out of Occurrences on or Near 
the American-Mexican Border; Jurisdiction Over Merchant Vessels in Foreign 
Ports; Recognition; Interpretation and Enforcement of Treaties; Questions of 
International Law Pertaining to War; International Reclamations—Interest- 
ing Controverted Questions; Questions Pertaining to Adjective Law. 

Within the short space allowed for a book review it is impossible to comment 
upon the numerous generally accepted principles of international law sum- 
marized or discussed in this volume. The author has made his summaries 
concise and to the point, and has added excellent references to outside material 
on certain of the topics discussed. In view of the author’s extensive experi- 
ence in arbitral matters, the chapter devoted to arbitral procedure and adjec- 
tive law (Chapter XVI) will be of special interest to those practically con- 
cerned with the drafting of arbitral conventions or with the actual operation 
of arbitral tribunals. 

For over a quarter of a century, Judge Nielsen has been actively engaged in 
the practical application of the rules of international law and in the handling 
of international questions through his service as an officer of the Department 
of State, as Agent and Counsel for the government in arbitrations, as Legal 
Adviser to or a member of delegations to various important international con- 
ferences, and as a judge on international arbitral tribunals; to which should 
be added his present professorship in international law. That background, 
together with a natural gift for dealing with legal problems, lends a great deal 
of weight to his opinions and views regarding important and recurring ques- 
tions and issues between nations. Those interested in the application and de- 
velopment of international law, as a means of regulating in an orderly and 
peaceful manner the relations of sovereign states, and in the development of 
arbitration as a means of settling disputes between nations, are placed greatly 
in debt to Judge Nielsen for the publication of the present volume. 

KE. Lutz 


Japanese Government and Politics. By Harold S. Quigley. New York: The 
Century Co., 1932. pp. xii, 442. Index. $3.75. 


The Professor of Far Eastern Affairs of the University of Minnesota has 
provided the international relations and comparative government fields with 
a general view of Japanese political life and institutions. A few special studies 
on detailed subjects have been published in English, dealing with some aspects 
of the Japanese political system. Katizawa’s Government of Japan has been 
for several years the only single work on the Japanese Government available 
to persons versed only in the English sources. The inadequate treatment by 
Katizawa has been remedied in this book. 

The author has followed the traditional method of writing a textbook on 
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government, and has covered the following subjects: the pre-Meiji political 
system; restoration and reform; the executive; the ministries; the civil rights; 
the Emperor; the elections; the courts; local government; and overseas posses- 
sions. He has chosen this traditional pattern, following the governments of 
the West. One might question whether the term “politics” is well used in the 
title, for we in fact study essentially government and administration in Japan, 
with the field of politics expressly limited. Such organs of policy-making as 
exist have been quite devitalized, and have, within the last two years, under- 
gone an almost total eclipse. These matters, however, can only be raised by 
the reviewer. The author must determine them for himself. 

One who teaches and writes in this field must admire Dr. Quigley’s manner 
of executing the most difficult part of his work. He has set forth sufficiently 
and accurately the persistence of the major traditional forces, and has given 
them their proper weight, influence, and place in the Japanese scheme of 
things. He has also described, with accuracy, if with greater brevity, the 
forces leading toward democracy and parliamentary institutions. The line 
of least resistance now is to say that parties, elections, ministries, etc., are 
meaningless in Japan. Dr. Quigley realizes that he is writing a book for the 
years and not for the day. Accordingly, he presents a balanced view, and 
does not offend through over- or under-statement. Indeed, a better volume 
would have resulted if Dr. Quigley had been a little less conservative in the 
matter of conclusions and interpretations. Even texts benefit by the author’s 
judgment as well as by his research. 

An excellent appendix is included, which contains the fundamental laws of 
the Empire and the platforms of several of the political parties. In this way 
the student is introduced directly to a study of the documents, even though in 
a limited sense. 

The most glaring omission, and one difficult to understand, considering the 
author’s experience and background, is the lack of a chapter on the foreign re- 
lations or the international position of Japan. To be sure, reference is made 
to it under the appropriate constitutional headings. But this is not enough. 
No question is so important to the Japanese today, and no question is more 
significant to the peace of the East and of the world. Regardless of order or 
sequence, it is the chapter to which nine-tenths of informed readers will turn 
upon first opening the book, but with disappointment. In a revision, which 
the volume will certainly merit through wide use, we hope that the author will 
supply this defect. 

Until Dr. Colegrove publishes in book form his functional studies on the 
Government of Japan, now appearing in the American Political Science Re- 
view, this book will doubtless remain the only extended satisfactory study of 
Japanese institutions, and will doubtless become the standard text on the sub- 
ject. What is needed, of course, is a translation into English from the Japa- 
nese of a standard work on the Japanese Constitution, written by a Japanese 
scholar. 


| 
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No student of government and international relations can afford to neglect 
this book. The specialist in Far Eastern affairs must have it within reach at 
all times. E. Martin 


Précis de Droit des Gens. Principes et Systématique. Premiére Partie. 
Introduction, Le Millieu Intersocial. By Georges Scelle. Paris: Recueil 
Sirey, 1932. pp. xvi, 312. 


This is not a book of the international law of today, but it may be a book of 
the international law of tomorrow. An introduction of some seventy pages 
is devoted to a statement of the author’s philosophy of law, based primarily on 
a conception of a universal community of the droit des gens. He rejects the 
terms international law and law of nations, the latter being particularly ob- 
jectionable because it implies a limitation to inter-state relations. Individ- 
uals and only individuals are the subjects of the droit des gens, of which in- 
ternal, 7.e., national, law is only a subordinate part. The droit des gens 
governs three groups (sociétés) , inter-state, super-state and extra-state. An 
agency set up by an inter-state group may be international; thus, a judge of 
a national court when called upon to decide a dispute between nationals of 
different states, sits not as a national but as an international judge. Examples 
of super-state groups are the organs set up in connection with postal and other 
communications; the League of Nations is a phenoméne superétatique, but 
it is not in itself a super-state. The Catholic Church, the World Jewish 
community, and the second Internationale are examples of sociétés extra- 
étatiques. The discussion of Le Milieu Intersocial deals with phenomena 
étatique (including colonial), federative, and extra-étatique. 

One cannot fail to find the volume arresting. It is always suggestive, fre- 
quently exciting, and sometimes provocative. To the reviewer, the vocabu- 
lary gives difficulty and he wishes for a glossary. Approaching the work with 
a predisposition to cast away idols, he finds himself at a loss to know where 
they should be thrown. Hence, the completed volume is awaited with intense 
eagerness. Mantey O. Hupson 


The Capitulatory Régime of Turkey. By Nasim Sousa. Baltimore: Johns 
Hopkins Press, 1933. pp. xxiii, 378. Index. $3.50. 


The abrogation of the régime of the capitulations by the decree of the Turk- 
ish Government on October 1, 1914, before Turkey entered the World War, 
was an act of immense significance. The acceptance of this fait accompli by 
the Great Powers of Europe and the United States has made the question 
mainly of academic interest without momentous legal implications. There 
is a possibility, however, that a controversy may arise in some particular liti- 
gation concerning the exact status of foreigners claiming rights under the 
capitulations during the interim of October 1, 1914, to July 24, 1923, before 
the signing of the Treaty of Lausanne which formally consecrated the grave 
of the whole régime. It will be recalled that for a part of this time, after the 
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“Mudros Armistice” of October 30, 1918, the region of the Straits of the 
Hellespont and the Bosphorus was under the control of the victorious Allied 
Powers. 

These and other problems of interest are admirably treated by Doctor 
Sousa. Various scattered documents and ancillary data of high value are 
assembled in a convenient manner for historical use. It cannot, however, be 
said that anything of a novel character has been disclosed. One is certainly 
reimpressed with the substantial injustice shown by the European Powers to- 
wards Turkey, not so much in maintaining by sheer duress the régime of the 
capitulations, but by their policy of converting generous privileges into doubt- 
ful rights, by grossly abusing these rights even to an immoral extent, and by 
demanding other concessions as a quid pro quo for a reluctant consent to any 
alterations in a régime which constituted an actual servitude. It is an ugly 
picture reflecting most unpleasantly on the vaunted superior qualities of 
Western civilization. 

A chapter of special interest is that on America and the New Turkey, deal- 
ing with various American activities, missionary and commercial, notably, 
the negotiations for the Chester Concession, which later was granted to the 
Ottoman-American Development Company. Dr. Sousa deserves great credit 
for a scholarly, dispassionate piece of good workmanship that enables one to 
understand one of the most curious and interesting examples of abnormal in- 
ternational law. MarRsHALL BRowN 


Handbuch des Volkerrechts, II, 2. By K. Strupp. Stuttgart: W. Kohl- 
hammer, 1933. pp. ix, 441. Rm. 36. 


Part 1 of the second volume of the Handbuch has been reviewed in a pre- 
ceding number of this JourNAL.!_ Part 2, here under review, contains a large 
mass of well-ordered material which brings the subjects under discussion up 
to date and gives the reader what will no doubt long be regarded as the final 
word in an important field of international law by one of its leading authori- 
ties. The three subjects dealt with are (1) Neutralization, (2) Immuniza- 
tion (Befriedung-Immunisierung), which, given a practical application, the 
author defines as “the treatment of a state or an area during war as if there 
were no war,” and (3) Demilitarization. 

The volume is divided into three fairly equal parts: the first gives an his- 
torical account of the neutralization of Switzerland, Belgium, Luxemburg, 
and the less perfect cases of, or attempts at, neutralization, such as Malta, 
Cracow, the Congo State, Albania and the Vatican; the second, called “the 
dogmatic part,” deals with the nature, position, legal relations and problems 
of the neutralized states both before and after the establishment of the League 
of Nations; and, quite naturally, here Dr. Strupp raises and discusses the 
question of the reconciliation of the neutralized states with membership in the 
League, which, under certain contingencies, according to Article 16 of the 


1 Vol. 23 (1929), p. 243. 
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Covenant, may involve all the members in a state of war. The discussion at 
this point is finely drawn and very interesting, the conclusion being that states 
may be members of the League without impairing their neutralized character. 
Under the last main head he considers the various types of areas in which 
immunity from certain obligations obtains and of which Chablais and 
Fauchigny, the Aland Islands, the Bosphorus and the Dardanelles are ex- 
amples, while Thrace and the Rhineland serve as illustrations of demilitariza- 
tion. Each section is preceded by a good bibliography, and the work 
throughout is well documented. Scholarship is greatly indebted to Dr. Strupp 
for this thorough, painstaking and altogether excellent volume. 
Kartu F. GEISER 


Plebiscites Since the World War. By Sarah Wambaugh. Washington: 
Carnegie Endowment for International Peace, 1933. 2 Vols. Index. 
$5.00. 


In 1919 Miss Wambaugh completed the assembling of a collection of docu- 
ments for the Division of International Law of the Carnegie Endowment 
for International Peace relating to the subject of plebiscites. This compila- 
tion, the first of its kind, prefixed by an admirable monograph on the history 
of the doctrine of national self-determination in changes of sovereignty, is in 
published form under the title A Monograph on Plebiscites with a Collection 
of Official Documents.1 Plebiscites Since the World War is a continuation 
of the earlier work, prepared under the auspices of the Bureau of International 
Research of Harvard University and Radcliffe College, and published, as was 
the former, by the Carnegie Endowment for International Peace. 

Miss Wambaugh’s treatment of her subject is a very happy one. Both 
parts of her work start with an historical summary, giving the reader an 
orienting foundation of the theory and practice of plebiscites. Then follow 
in chronological order the individual plebiscites, proposed, attempted, or con- 
summated, each with a sufficient description of the political history of the 
area and the people involved. The writer does not burden this part of her 
effort with the inclusion of the technical papers and documents pertinent to 
the plebiscite, assembling these with translations in the after part for those 
readers particularly interested therein. In an appendix several unilateral 
consultations pertinent to the subject of plebiscites are given recognition. 

The layman, the scholar, the statesman, alike will find Miss Wambaugh’s 
accomplishment interesting reading and a valuable source book. The mono- 
graph reflects unstinted care and research in an effort to present a true picture 
of this subject which historians trace back to the thirteenth century, but which 
from a practical point of view remained inoperative until the French Revolu- 
tion. Described as a democratic tool in the workshop of political science, 
the doctrine has experienced the ironic fate of having had the support, for 
political or diplomatic reasons to be sure, of such statesmen as Napoleon and 


1 Reviewed in this Journat, Vol. 15 (1921), p. 337. 
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Bismarck, whereas American presidents and diplomats have shown little faith 
in it, and during the Peace Conference of Versailles opposed its use. 

Following the World War, several plebiscites were attempted and failed, 
such as in Teschen, Spisz and Orara, 1920, in Vilna, 1920-1921, in Tacna- 
Arica, 1925-1926. Others were successfully accomplished in Schleswig, 1920, 
Allenstein and Marienwerder, 1920, in the Klagenfurt Basin, 1920, in Upper 
Silesia, 1921, in Sopron, 1921. Preparations are being made for the plebiscite 
in the Saar Basin in 1935. All of these Miss Wambaugh treats in exhaustive 
manner. 

In concluding her work the author renders a distinct service in her observa- 
tions on “The Plebiscite of the Future.” The study of an attempted plebiscite 
to determine the causes of failure may well be made in conjunction with the 
measures related by Miss Wambaugh, in this last chapter, as necessary to 
secure a free and fair vote. Of even more importance are these observations, 
however, to those who in the future may be charged with duties leading or 
pertaining to the taking of a plebiscite. 

To all interested in this subject of plebiscites, Miss Wambaugh’s work is 
sincerely endorsed. Frank R. McCoy 


The Wreck of Reparations. By J. W. Wheeler-Bennett. New York: Mor- 
row & Co., 1933. pp.295. Index. $3.00. 


Everyone concerned with the problems of reparation knows the eminent 
fitness of John Wheeler-Bennett, of the Royal Institute for International Af- 
fairs, to illuminate the tangled relationships which have caused so much dis- 
turbance in almost every country of the world. He has been a close observer 
of most of the negotiations, and has been the confidant of many intimately 
connected with momentous financial and political decisions. His recent book 
summarizes briefly the Dawes Plan and the Young Plan and many of the other 
agreements in the troubled decade of post-war negotiations. He lays special 
emphasis on the period after 1929, linking together, in so far as space permits, 
the devastating financial crises which grew out of mistakes and delays with 
the burdensome problems of debts and reparation. One finds in his discus- 
sion many new and interesting facts and wise comments on important events. 

It occurs to the reader, as he follows Mr. Wheeler-Bennett in his analysis, 
that the most interesting book which he will write will be probably toward 
the end of a long series of publications, when he feels that the time is ripe to 
tell more of the inside workings of political and economic diplomacy and to 
reveal more clearly the real motives of those who have kept European finan- 
cial life in turmoil for more than a decade. This book is published too soon 
to include many of the revelations which can some day be made, and yet, it is 
perhaps too late to claim the first fresh attention to details with regard to 
sources and manuscripts, public reports, and a long series of confererices which 
he recapitulates. It will inevitably take its place on the shelf which holds 
the ten or twelve essential guides to the reparation problem, and should not 
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be ignored by anyone who wishes to understand what happened during the 
years when the ill-balanced and vindictive methods of many over-ruled the 
more constructive efforts of the few. The recital of events is bound to be of 
interest to those who are trying to see what forces lie behind the disarmament 
tangles, as well as to appraise the connection between the depression and 
reparation payments. The tragedy growing out of belated decisions and the 
unfortunate timing of events is indicated at many points. This might, per- 
haps, be emphasized somewhat more than it is in connection with the two 
Basle meetings of 1931. In both cases, the committee reports, decidedly con- 
structive and farseeing, came too late either to prevent widespread gold 
standard suspension or to enlist the more constructive assistance of America 
in the task of world rescue. 

It is necessary to enter an objection to the reference to M. Quesnay as one 
of the most nationalistic of French banking experts (page 109). He is noted 
for much constructive work in the international field and any suggestion of 
insincerity in this work should be omitted from the scientific consideration of 
the matter. In fact, serious students of European problems should hesitate 
to subscribe to the legend regarding French plots in the financial world. 
There are undoubtedly very interesting stories behind many of the events 
which took place in recent years. It is of importance to bring the facts to 
light, but it is well to avoid breaking slender spears against this mythical 
dragon. Mr. Wheeler-Bennett may some day be willing and able to put to- 
gether the pieces of the complicated puzzle. In any case, his analysis of some 
of the most difficult phases of the problem is clear and impressive, and the 
story which he narrates is exciting to those who understand the momentous 
importance of this problem in the whole complex of European relations. 

EvLeEaNorR L. DULLES 


Briefer Notices 


Das Ultimatum im modernen Volkerrecht. By Hans Asbeck. (Berlin: 
W. Rothschild, 1933. pp. xvi, 88. Rm. 3.60.) This is a study, based on a 
careful use of the literature available and on an investigation into the practice 
of states since 1826, of the ultimatum as an institution, not of politics, but of 
positive international law. The ultimatum is defined as a last and unequivo- 
cal communication of a state or group of states to another state, setting up a 
time-limit, and containing a menace in case of non-acceptance. Prior to the 
creation of the League of Nations, the ultimatum was identical with a condi- 
tional declaration of war, as shown by the III Hague Convention of 1907. 
But since 1920 the ultimatum, according to the author, has undergone a 
change: the menace must no longer necessarily be a menace of war. The 
author’s analysis of the Covenant, largely following this reviewer’s book on 
Article XI of the Covenant, is, generally speaking, correct. But his pages 
on the Kellogg Pact, which, in the meaning of the author, has “outlawed” war 
and therefore rendered the whole law of war no longer valid, are theoretically 
untenable. This is a typical example of confusing the political wishes of the 
author, however lofty, with the scientific statement of the law as it is, in a 
study which declares itself to be purely juridical. For a full case against the 
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untenable argumentation that there are no more laws of war in positive inter- 
national law, the reviewer may be allowed to refer to his article: “Plus de lois 
de la guerre?” (Revue Générale de Droit International Public, Paris, 
1934, pp. 22-571.) Joser L. Kunz 


Le Slesvig, le droit des peuples et le Traité de Versailles (avec deux cartes). 
By Jacques de Coussange. (Paris: A. Pedone, 1932. pp. vi, 284. Fr. 40.) 
The author, whose real name is Madame Barbe de Quirielle, has written much 
on Scandinavian matters, and during the World War gave generous assistance 
to the cause of liberation of the Danes of Schleswig by various brochures and 
articles published in the Paris journals and reviews and in other Allied coun- 
tries, and by activity in their behalf at the Peace Conference. The book gives 
a history of the awakening of the nationalist movement in Schleswig in the 
early nineteenth century, the various subsequent proposals for division by 
plebiscite and Denmark’s refusals, the organization of resistance by the 
Schleswigers to Germanization, after they had been seized by Prussia, and the 
subsequent history of the question before and during the war, with a short 
account of the plebiscite of 1920. Madame de Quirielle has performed a 
service in making available to those not able to read Danish much hitherto 
to be found only in Danish texts. The story after 1901 is told exclusively 
from the viewpoint of the French and Danish nationalists, who are still ex- 
tremely critical of what they consider the unpatriotic caution of the Danish 
Socialist and Radical ministries regarding the recovery of Schleswig, culmi- 
nating in the refusal to allow the Peace Conference to extend the plebiscite 
to the German-speaking part of Central Schleswig where, the Danish Govern- 
ment feared, and with some reason at the time, many Germans would vote 
Danish to escape postwar misery in Germany. In spite of the critical atti- 
tude of Madame de Quirielle, and of André Tardieu and Franz de Jessen in 
Le Slesvig et la Paix (published in Danish in Copenhagen in 1926 and in 
French in Paris in 1928), the objective student will probably admire, and all 
the more since the coming of Hitler, the wisdom of the Danish Government 
in pursuing Danish and not Allied interests, and in preferring a homogeneous 
state and friendly relations with her neighbor to the larger territory which 
she might easily have had at the expense of Germany. Sarah WAMBAUGH 


Peiping Municipality and the Diplomatic Quarter.. By Robert Moore Dun- 
ean. (Tientsin-Peiping: Peiyang Press, Ltd., 1933. pp. viii, 146.) This 
brief monograph contains a description in 95 pages of the present form of 
government of Peiping, and in 51 pages of that of the Diplomatic Quarter, 
written by a former member of the faculty of Yenching University, Peiping. 
The legal instruments forming the bases of administration are analyzed and 
the organization and functions of the agencies of government are outlined. 
Statistics of taxation and income are given, also of personnel and salaries. 
While no pretense is made to detailed analysis of political factors or adminis- 
tration, such glimpses as are permitted into the realities of government are 
enlightening. The book should be read by all who seek evidence of order and 
even of democratic tendencies amidst the chaos which our newspaper know]l- 
edge of China causes us to assume to be unmixed with any conceptions of law 
or theories of administration. It will be regretted that the author’s sources 
are not set down, particularly since his text offers unquestionable evidence ot! 
authenticity, also that there is no index. The material offered upon the Diplo- 
matic Quarter complements admirably the more intimate study of M. Perga- 
ment, providing a sub-structure of information upon the origin of the Quarter 
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and the responsibilities of its Administrative Commission. It may be hoped 
that Dr. Duncan, or one of his Chinese collaborators, will find an early oppor- 
tunity to go further into the many difficult problems of a legal and political 
character upon which his brief but useful sketch have stimulated the reader’s 
interest. 8. QUIGLEY 


Foreign Relations of the United States. 1917, Supplement 1; Supplement 
2, Vols. 1, II. 1918, Supplement 1, Vols. I, 11; Supplement 2. (Washington: 
Gov’t. Printing Office, 1931-1933. pp. 708, 1323; 1835, 862.) These volumes 
relate to the foreign policy of the United States during the period immediately 
preceding the declaration of war and during the war itself. Among the docu- 
ments covering the year 1917, Supplement 1 covers those dealing with the 
efforts of the United States towards peace prior to its entrance into the war, 
together with documents relating to neutral rights and duties. Notable 
among them are the reply of the Allied Governments to President Wilson’s 
suggestion of December 18, 1916, that the belligerents communicate their 
terms of peace, together with the counter-replies of the Central Powers, the 
address of President Wilson to the Senate on January 22, 1917, setting forth 
the bases of a desirable peace, the German-Austrian notes announcing the 
resumption of submarine warfare, and the relations of Latin American states 
with the Central Powers. Supplement 2, Part I, covers the political, military 
and naval conduct of the war, together with the possibilities and terms of 
settlement, while Part II deals with the principles and practices put into 
effect by the United States as a belligerent in relation to the commerce and 
economic interests of neutral countries. Among the documents covering the 
year 1918, Supplement 1, Part I, deals with the discussions of peace and the 
conclusion of the armistices, including the address of President Wilson con- 
taining the Fourteen Points, the speeches of Chancellor Hertling and Minister 
Czernin, the codperation of the Allied Powers in the administration of shipping 
and the distribution of food, the relations of the Far East and of Latin Amer- 
ica to the war, and the relations of the United States with the Czechoslovak 
and Jugoslav national movements; while Part II deals with belligerent rights 
and practices, including the taking over by the United States of the Dutch 
ships. Supplement 2 deals with prisoners of war, enemy aliens, enemy prop- 
erty, trading with the enemy and other topics, and it covers the period from 
April 6, 1917, to November 11, 1918, so as to give continuity to the treatment. 
Taking the six volumes as a whole, the student will find many items which in 
the light of subsequent events present a sharp challenge to the wisdom of the 
decisions reached under stress of war. C. G. Fenwick 


Russia and Asia. By Prince Lobanov-Rostovsky. (New York: Mac- 
millan Co., 1933. pp. xii, 334. Index. $2.50.) The author of this volume 
is to be congratulated upon his command of the English language and his 
power of presenting facts, but he is too scanty in the description of the work 
of the Stroganoffs, Yermak, and the early embassies to China, such as those 
of Baikoff, Ablin, Golovin; as also, the effect of the Russian Caravans of 1698- 
1718. Indeed the record of the 250 years, 1600 to 1858, during which eight 
embassies, twelve missions, three caravans, and two special missions traversed 
Siberia to China, making 25 attempts, or one each ten years, do deserve more 
detailed treatment than the author has attempted. Considering that the 
author is a professor in California, it is somewhat surprising that he has not 
adopted a wider and more generous view of the work accomplished by Japan, 
England, France, Holland, and America within the Asiatic Continent. He 
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gives no comparison of the difficulties encountered by the Powers of Europe 
or America in having to use the sea to approach Asia and to maintain their 
contact, as against the relatively easy land approach of Russia. The index 
and the bibliography are faulty. The author mentions no government reports 
of European or Asiatic countries, nor does he appear to know the series of 
documents dealing with the Foreign Relations of the United States. As an 
introduction the book is useful, and when followed by a more detailed presen- 
tation, as we hope may be the case, of Western penetration of Asia, this volume 
will have well served the purpose of its author. Boyp CARPENTER 


International Relations. By R. B. Mowat. (London: Rivingtons, 1931. 
pp. viii, 180. Index. 3:s.6d.) Professor Mowat, who is one of England’s 
most prolific writers, approaches the question of international relations from 
the historical standpoint. He states that although the ancient Greeks were 
not nationally-minded, they were animated by a spirit of intense patriotism. 
The modern nation-state, however, arose only in the sixteenth century; and 
with its rise an international system came into being. These nation-states 
at once created instruments of war, such as standing armies, and instruments 
of peace, such as diplomats. Owing to unrestricted state-sovereignty, war 
has been difficult to control and a state of international anarchy has existed. 
“Peace has meant to most European peoples simply the intervals between 
wars.” It is not enough, the authors states, for civilized peoples to hate war. 
If they are to eliminate it they must realize that states go to war to defend 
“reasonable” interests. “If, however, all parties to a dispute recognize that 
each has a reasonable case, they will already be in the state of mind which 
produces negotiation or judicial procedure, not war.” Further chapters dis- 
cuss diplomatic methods, international organization, disarmament, and the 
Far East. The author employs many historical analogies but overlooks many 
perplexing economic problems. Although the volume is too elementary and 
fragile for the serious student, it may prove useful for beginners in the field 
of world politics. RayMonpD L. BUELL 


The United States and the Caribbean Area. By DanaG. Munro. (Bos- 
ton: World Peace Foundation, 1934. pp. viii, 322. Index. $2.00.) The 
record of our relations with Cuba, Haiti, the Dominican Republic and the 
republics of Central America are here set forth in detail but without attempt- 
ing much critical comment. The period covered is approximately from the 
beginning of the present century up to the present time. Events follow one 
another so rapidly in the Caribbean area that the ordinary observer soon for- 
gets the origin of the particular struggle. An objective summary such as that 
which Professor Munro here gives us is an indispensable aid to an appreciation 
of what has come to be called “current events.” Sufficient documentation is 
given in order that the student may readily pursue further inquiry. An inter- 
esting commentary upon the policy of non-recognition used as a diplomatic 
weapon is contained in the part of the book referring to the countries of Cen- 
tral America. It was practiced even during the Wilson administration during 
which a formulation of general policy was attempted in restricted form after 
the Tinoco revolution in Costa Rica. Our government announced that it 
“would not give recognition or support to any government which may be estab- 
lished unless it is clearly proven that it is elected by legal and constitutional 
means” (p. 206). Indeed no new government was recognized there for over 
three years. The author presents the arguments on both sides for the 
adoption of such a policy but does not indicate his own conclusion. 

Artuour K. 


BOOK REVIEWS 419 


La Petite Entente. By V. M. Radovanovitch. (Paris: A. Pedone, 1933. 
pp. 1i, 65.) This historical, political, analysis aims to be a precise exposition 
of the legal status of the Little Entente, together with such facts relating to 
its development as bear upon that legal status. Dr. Radovanovitch has given 
concisely the development of its organization, step by step, up to the present 
until he reaches his conclusion. By this conclusion the Little Entente legally 
is not a “federal state” nor a “confederation of states” although it resembles 
the latter more than the former, but, lacking certain elements belonging to 
the one or the other, it must be characterized as a special type, sui generis, 
unknown in international law up to the present but with potentialities of great 
moment for the working out of peace by security in Europe and in the world. 

ARTHUR I. ANDREWS 


Du Domaine d’Application de la Régle “Locus Regit Actum.” By Edouard 
Silz. (Paris: Librairie Générale de Droit et de Jurisprudence, 1933. pp. 
462.) Continental treatises on the Conflict of Laws contain frequently a 
chapter entitled locus regit actum, by which is meant that a legal transaction 
is valid, as regards formal requisites, if it satisfies the law of the place where it 
took place. Much has been written concerning the origin of the maxim, its 
nature and application. One of the most controverted questions in conti- 
nental law is whether locus regit actum is mandatory or permissive. Much 
doubt exists also concerning the meaning of “formal” requisites, and the 
branches of law to which the maxim applies. The French courts are in the 
habit of using the maxim on all sorts of occasions. For example, in the matter 
of contracts they frequently resort to it when the issue relates to the “intrinsic” 
validity of contracts, or to the means by which they may be proved. It may 
be found also in the field of procedure and execution and with respect to other 
acts within the domain of public law. The author’s main objective is to show 
the impropriety of stretching locus regit actum over such an extensive area 
and to point out its proper sphere of application. Three-fourths of the work 
are devoted to the former task and only one-fourth to the latter. The princi- 
pal conclusions reached are: (1) that locus regit actum does not deserve the 
importance generally attributed to it in French law, and (2) that its authority 
in France rests upon the will of the French legislator and not upon some inter- 
national sanction. Both are rather obvious, and it would be difficult to 
understand such elaborate treatment of the subject, but for the confusion with 
reference to the matter existing in French thought. Ernest G. LoreENzEN 


Taxation of Foreign and National Enterprises. Vols. II-V. (Geneva: 
League of Nations Publications Dept., 1933. Boston: World Peace Founda- 
tion, 1933. Vol. II, pp. 467, $3.50. Vol. III, pp. 254, $2.50. Vol. IV, pp. 
219, $2.00. Vol. V, pp. 78, $1.10.) These volumes conclude the report on an 
enquiry conducted by Dr. Mitchell B. Carroll for a subcommittee of the 
Fiscal Committee of the League of Nations, mention of the first volume of 
which was made in this JourRNAL in January, 1933. Vol. II covers Austria, 
Belgium, Czechoslovakia, Free City of Danzig, Greece, Hungary, Italy, 
Latvia, Luxemburg, Netherlands, Roumania, and Switzerland; while Vol. III 
includes British India, Canada, Japan, Mexico, Netherland East Indies, 
Union of South Africa, Massachusetts, New York and Wisconsin. The analy- 
sis of each of the twenty-six countries covered by the enquiry includes (1) a 
general description of income tax systems, (2) a consideration of the applica- 
tion of income tax laws to foreign and national enterprises, and (3) a survey 
of the methods of allocating taxable income. In Vol. IV, Dr. Carroll presents 
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an exhaustive analytical summary of the law and practise in the countries 
covered, followed by his own recommendations. In presenting his conclu- 
sions as to the prerequisites for a régime of allocation to prevent double taxa- 
tion of the income of business enterprises, he rejects the contention that 
uniform principles are impossible of formulation in view of the different eco- 
nomic circumstances of the various states. On the contrary, he insists that 
his study shows the essential legal principles of allocation to be much the.same 
in the countries surveyed; that the establishment of a general régime of alloca- 
tion depends upon finding a uniform principle of jurisdiction, and that this 
uniform principle can be applied to those situations which commonly give rise 
to double taxation. Vol. V, entitled “Allocation Accounting for the Taxable 
Income of Industrial Enterprises,” consists of a discussion by Dr. Ralph C. 
Jones of some accounting aspects of various methods of allocation of income. 
The results of the enquiry were available to the Fiscal Committee of the 
League of Nations when it drafted the convention for the Prevention of the 
Double Taxation of Business Income, which was adopted June 26, 1926. 
Watter H. C. Laves 


The Miangas Arbitration. By W. J.B. Versfelt. (Utrecht: Kemink en 
Zoon, 1933. pp. vi, 156.) In this monograph Judge Huber’s award in the 
Miangas (Palmas) Island arbitration case is analyzed by a Dutch scholar. 
While agreeing with the decision of the arbitrator, Dr. Versfelt dissents from 
the reasoning of the award at several points. He rejects the arbitrator’s 
theory of inter-temporal law and its corollary, the distinction between the 
creation and existence of rights. He further disagrees with the arbitrator in 
recognizing prescription as a basis for title, asserting that it has no basis in 
international law. Dr. Versfelt takes the position that the conclusion of 
treaties by the East Indies Company with the native princes created an orig- 
inal though inchoate title, which title was strengthened by effective occupa- 
tion in the years preceding the alleged cession of the island to the United States 
by Spain. Dr. Versfelt is in agreement with the arbitrator in dismissing con- 
tiguity as a basis for territorial sovereignty. AMRY VANDENBOSCH 


Die nichtkriegerische militdrische Gewaltmassnahme. By Ludwig Keller. 
(Berlin: Franz Vahlen, 1934. pp. viii, 137. Rm. 7.80.) Treaties which 
purport to make war illegal have brought into relief recently the rather sur- 
prising question: What is war? Very little has been written in answer to this 
question, and this monograph by Dr. Keller is a valuable contribution to the 
study. He attempts to differentiate war from acts of force which are not war, 
and to relate them to the modern obligations not to go to war, dealing partic- 
ularly with reprisals and self-defense. He makes a valuable contribution by 
his wide survey of the literature of the subject. He concludes that both war 
and other acts of force have served functions in the past for which substitutes 
must be provided by the new system; and that while arbitration and joint 
execution may compensate for other uses of force, war can not be compensated 
for except by giving life to Article 19 of the Covenant. 

Report of the Commission on the Coérdination of Efforts for Peace. (Ober- 
lin: Administration Bldg., 1933. pp. x, 99. 25¢.) Considering the enor- 
mous number of organizations in the United States working in every direction 
for war, or against peace, a commission to coérdinate these efforts is most 
interesting. The report lists, as a matter of fact, 310 such organizations, 1n- 
cluding among them several whose purpose is to coédrdinate the efforts of 
others! It also summarizes, very briefly, the positions of the various organl- 
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zations on many points dealing with their objectives, motives, attitudes to- 
ward specific problems, and activities in general. It is a very useful report 
as it stands; it is to be hoped that the investigation will be continued, and that 
an exhaustive study will be published later. The Chairman is President 
Ernest E. Wilkins, of Oberlin University. EaGLetTon 


La Politique et la Jurisprudence de la Société des Nations, du début de 1932 
au début de 1933. By Jean Ray. (Paris: Recueil Sirey, 1933. pp. 102. 
Index. Fr. 15.) This is a third supplement to the author’s well-known 
Commentaire du Pacte, published in 1930, and it follows the form of the pre- 
vious volumes. The work of M. Ray has become indispensable to any person 
who would follow the development of the League of Nations, and it is gratify- 
ing to have it kept up to date. Unfortunately, no study exists in English 
which is comparable to it, or to the admirable volumes published by Schiicking 
and Wehberg in German. 

A Manual of International Law, with epitomes of leading cases and conven- 
tions. By S. Jackson. (London: Sweet and Maxwell, 1933. pp. viii, 163. 
5s.) This book was designed “to cater for the needs of those University 
students reading the subject for Schools or Finals.” In the main, it sticks to 
the beaten paths. The quality of the work can be judged by the statement 
that the Permanent Court of International Justice “is open to Members of 
the League, though a Member State may urge the cause of its subjects against 
another State before the Court.” It would be a reflection on the English Uni- 
versities to think that this volume could meet the needs of their students; for 
students in American Universities it would be useless. 

Du Droit de Paix (De Jure Pacis). ByC.van Vollenhoven. (The Hague: 
Martinus Nijhoff, 1932. pp. xii, 251. Index. Gld.4.) The death of Pro- 
fessor van Vollenhoven has been a shock to the whole world of juristic letters. 
The spirit which brought to him such universal respect while he lived con- 
tinues to shine through the pages of this volume, in which he reviewed the 
larger objectives of the law of peace during eight hundred years. It was an 
ambitious task even for one of his broad learning, a task which in the hands of 
most scholars would have come to grief. Seen through his eyes, each of five 
periods of the history throbs with hopes entertained and left unrealized. The 
facts, which he summarizes so brilliantly, made time and again opportunities 
which led only to deceptions. Writing in 1932, he found “the indispensable 
solution for the ushering in of a régime of durable international peace” ready 
at hand in the Covenant of the League of Nations; a realization of the prin- 
ciple embodied in Article 11 of the Covenant “would constitute truly, for the 
first time in the world’s history” a condemnation of war. Clear-eyed, sa- 
gacious, wise, he saw the dangers as plainly as he saw the facts. His volume 
closes with an outline of the hopes of 1932, hopes which have been dashed 
already in 1934. He may have passed more happily then. 

Mantey O. Hupson 


Le Caractére Etatique de la Ville Libre de Dantzig. By Juljan Makowski. 
(Warsaw: Privately published, 1933. pp. 57.) Dr. Makowski, Professor 
of International Law at the School of Political Science in Warsaw and head of 
the Treaty Section of the Polish Foreign Office, sets as the aim of his study 
the examination of the question “whether the Free City of Danzig is a state 
from the point of view of international law” (p. 3). His conclusion is that 
such is not the case but that, instead, the Free City is “a municipal corpora- 
tion which forms an integral part of the sovereign system of the Polish State” 
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(p. 6). He buttresses his opinion by an imposing array of quotations from 
treaties, especially the Treaty of Versailles, documents of the League of Na- 
tions and the Permanent Court of International Justice, and publicists of 
various nationalities. To refute Dr. Makowski’s thesis point by point is im- 
possible here for lack of space. However, it should at least be noted that his 
claim that Poland “exercises . . . the supreme authority concerning her [the 
Free City’s] foreign relations” (p. 20) is contrary to the decisions of the High 
Commissioner of the League of Nations and advisory opinions of the Perma- 
nent Court. Dr. Makowski’s denial that the Free City possesses statehood in 
the international legal sense of the term is partly due, it appears, to his narrow 
interpretation of the term; he declares, e.g., that the British Dominions “lack 
completely the character of states” (p.37). His extreme conclusion as to the 
legal status of the Free City of Danzig was unconvincing when first advanced 
in 1923, and has since become untenable as the result of various decisions of 
the High Commissioners and the Council of the League, communications and 
opinions of the Permanent Court, and official acts of the Polish Government 
itself. An appendix listing briefly the opinions of some 65 publicists concern- 
ing the legal status of the Free City is a valuable feature of the book, espe- 
cially as it includes publications in the Polish language. 

La Question de Dantzig. By Georg Crusen, Waclaw Makowski, and André 
Tibal. (Paris: Publications de la Conciliation Internationale, 1933. pp. vi, 
107.) Dr. Georg Crusen, retired Chief Justice of the Free City of Danzig, 
opens this composite study of the vexed question of Danzig with a concise ac- 
count of the establishment of the Free City as a compromise of the Paris Peace 
Conference. He follows it with a description of the cares and anxieties of the 
Danzigers concerning their legal, political, and economic status. Professor 
Waclaw Makowski, of the University of Warsaw, a former Minister of Justice, 
gives the Polish point of view concerning these problems. Both authors state 
their respective case well and without great exaggeration, though Dr. Makow- 
ski makes the curious claim that the Danzigers possess a non-German na- 
tionality, not merely in the legal sense, which is in a class with that of 
Switzerland (p. 52). Both authors conclude that collaboration between the 
Free City and Poland is the way out of the existing great difficulties, but each 
one indicates that it has been prevented heretofore by the actions of the other 
party. (It should be noted that after the Nazis took over the government of 
the Free City in the summer of 1933, a good beginning was made toward better 
relations with Poland). Professor André Tibal, of the University of Nancy, 
who occupies the chair of the European Center of the Carnegie Endowment, 
discusses various points brought up by the preceding authors. He furnishes 
additional facts and interpretations which put several claims of both Danzig 
and Poland in a new light. He gives a realistic and balanced description of 
the Danzig question. The reader benefits greatly by his great knowledge of 
the subject and his highly developed sense of objectivity. Wherever he has 
to correct or re-interpret the claims of either side to the controversy, he does 
so in a most tactful and happy but effective way. 

Die Verfassung der Freien Stadt Danzig. By Dr. Reiss. (Danzig and 
Berlin: Georg Stilke, 1931. pp. xxxix, 222.) The Constitution of the Free 
City of Danzig is a document of singular importance in the field of interna- 
tional law and organization. Drawn up by the representatives of the Free 
City and in agreement with a High Commissioner of the League of Nations, it 
was placed under the “guarantee” of the League, in accordance with Article 
103 of the Treaty of Versailles. Its text was changed by the Constituent As- 
sembly in compliance with the express wishes of the League Council. Ac- 
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cording to its Article 49, it can be amended only with the consent of the League. 
Dr. Reiss’ commentary on this Constitution (as amended in 1930) is both 
comprehensive and detailed. It contains references to the (partly unpub- 
lished) minutes of the constitutional drafting committees and the Constituent 
Assembly; to the constitutions of the German Reich and several Lander; 
governmental practices, laws, administrative regulations, and court decisions 
of both Danzig and Germany; to the Treaty of Versailles, treaties and agree- 
ments of Danzig with Poland; the decisions of the High Commissioner and the 
Council of the League, and the writings of publicists. A chronological table 
of constitutional developments in the Free City, an extensive bibliography, 
and a good index are very helpful. Asa whole, the book is an excellent work 
which testifies to the author’s great legal knowledge and ability. Concerning 
constitutional provisions of international significance, however, the author 
limits himself too much to presenting views very similar to those maintained 
by the Government of Danzig. The usefulness of the work would have been 
greatly increased if he had given more space and discussion to important 
divergent views and interpretations. 
JoHN Brown Mason 


Dokumente zur Weltpolitik der Nachkriegszeit, Heft 2: Abriistung und 
Sicherheit. By Otto Hoetzsch and W. Bertram. (Leipzig and Berlin: B.G. 
Teubner, 1932. pp. viii, 142. Rm. 2.80.) This is the second number of a 
series of annotated original documents on post-war politics, the series being 
designed, according to the editor, for both academic and practical purposes. 
The collection in this number contains twenty-two documents, beginning with 
those articles of the League of Nations Covenant which refer to disarmament 
and security and covering in order all subsequent resolutions, agreements, 
pacts and protocols, proposals, memorandums and treaties, which mark the 
attempts to bring about a reduction, limitation and control of armaments and 
at the same time satisfy the demands of certain states for national security. 
The period covered is from 1919 to 1932. An appendix is added containing 
a convenient chronology of the most important conferences of this period, 
and there is also a good bibliography. It is well edited, is a valuable collec- 
tion of sources on international law and relations, and will be found useful 
for the teacher, writer, student and historian of this period. 

Mitteilungen der Deutschen Gesellschaft fiir Volkerrecht, Heft 12. Edited 
by Walter Simons. (Berlin: Carl Heymanns, 1933. pp. xvi, 239. Index. 
Rm. 7.) This volume contains a complete record of the proceedings of the 
annual meeting of the German Society of International Law which held its 
session at Cassel, September 22-25, 1932. In a brief introduction, Dr. Simons 
reviews the tendencies and difficulties encountered in all voluntary, cultural 
and scientific associations to become deflected from their true purpose by be- 
coming nationalized, because of lack of support from private sources and the 
consequent dependence upon state subsidies. It is interesting to note that, 
writing his introduction in March, 1933, the editor could still express the hope 
that the society would remain independent and, while willing to codperate 
and give information to the officials of the Reich, if they so desired, would 
continue the pursuit of scientific investigation and discussion. Limitation of 
space forbids details, but the chief subjects, very ably discussed by leading 
jurists were: “The Disarmament Problem” (Schiicking) ; “The International 
Protection of Private Property during Peace” (Bruns, Schindler, Kraus, 
Verdross, Martius) ; “International Law Education of Jurists” (Schwister, 
Fleischmann) ; “Juristic Persons in International Law” (Gutzwiller, Geiler, 
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Riihland, Wegner). It is an informing volume in which the reader will find 
every subject discussed from various viewpoints. 

Die Rechtsgrundlagen der Beziehungen zwischen Danzig und Polen, Heft 
66. (Wissenschaftliche Beitriége zu Aktuellen Fragen.) By Viktor Boh- 
mert. (Berlin: Emil Ebering, 1933. pp. 71. Rm.3.) The title accurately 
suggests the general contents of this pamphlet; in particular we have a legal 
discussion of Poland’s access to the sea, the Versailles Treaty and the Paris 
Treaty (November 9, 1920), the legal status of Danzig as established by the 
World Court decisions, and an appendix containing extracts from the most 
important of these decisions and also from the treaties which deal with the 
position of Danzig in international relations. Valuable in clarifying some of 
the disputed points of the Danzig-Polish question. 

Die neuen Vertrdage der Schweiz tiber die Volistreckung von Zivilurteilen. 
By W. Stauffer. Les Conventions conclues par la Suisse avec l’ Allemagne, 
V Autriche et la Tchéco-Slovaquie concernant la reconnaissance et V’exécution 
des jugements civils. By Max Petitpierre. (Ziirich-Leipzig: Orell Fiissli, 
1933. pp. 67. Fr. 2.50, Rm. 2.) This pamphlet contains two excellent ad- 
dresses commenting upon the three new treaties for the execution of civil judg- 
ments between Switzerland and the three countries mentioned in the title. 
Switzerland began the reconstruction of her system of these judgments in 
1926, and the three treaties which form the basis of this pamphlet were pre- 
sented to the Swiss Association of International Law at its session of the 15th 
of March, 1931. These treaties, which are published in the appendix in both 
German and French, represent an advance over all preceding treaties on this 
subject and may well serve as a model for other states. 

Die Krise des zwischenstaatlichen Denkens. By Herbert Kraus. (Gdottin- 
gen: Vandenhoeck & Ruprecht, 1933. pp. 62. Rm. 2.80.) In this very 
interesting study, Professor Kraus discusses the question: What is wrong with 
modern internationalism? or, in other words, Why do all attempts to achieve 
international order end hopelessly in a blind alley? Briefly summarized, the 
author finds two chief reasons: the first lies in the general change of thought 
in which too little attention is given to the modern conception of the state, 
and the second, more important still, in what he calls “the violation of the 
law of historical succession,” the most conspicuous of this violation being the 
Versailles Treaty. Documentary force is given to the discussion in an ap- 
pendix containing Hitler’s speech on foreign policy of March 23, 1933, a mem- 
orandum, never officially published, but printed in the Deutsche Allgemeine 
Zeitung of April 1, 1933, and the proposal of MacDonald to the General 
Commission of the Disarmament Conference on March 16, 1933. This 
is a study in Realpolitik, and is of special interest because it is the first 
attempt by an eminent German scholar to explain the international law 
conception of German National Socialism. But it is more than an ex- 
planation. Dr. Kraus also discusses tendencies and proposals toward a better 
world order. 

Die Dynamik des revolutiondren Staatsrechts, des Vélkerrechts und des 
Gewohnheitsrechts. By Franz A. Miillereisert. (Munich and Leipzig: 
Duncker & Humblot, 1933. pp. 70. Rm. 2.40.) A purely theoretical 
discussion of the three fundamental concepts of law mentioned in the title, 
but not so much upon the theory of law in the abstract as upon service and 
function. 

Die rechtliche Ordnung des internationalen Luftverkehrs in der Schweiz. 
By Fritz Hess and Edmond Pittard. (Ziirich: Orell Fiissli, 1933. pp. 59. 
Fr. 2, Rm. 1.60.) Dr. Hess devotes himself primarily to a survey of the his- 
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tory and content of the prevailing international aviation laws in Switzerland, 
while Professor Pittard confines himself largely to the future development of 
these laws. From this division of the subject between the two authors, it fol- 
lows that the part contributed by Dr. Hess should deal largely with the public 
phase of the accepted legal order, while that by Professor Pittard, dealing 
with future development, would place more emphasis upon the unsolved prob- 
lems arising under the prevailing law, and especially those involving private 
international aviation-law. And that is precisely what they have done, and 
have done it well. 

La Nationalité de la femme mariée. By Georges Sauser-Hall. (Ziirich and 
Leipzig: Orell Fiissli, 1933. pp. 44. Fr. 1.50, Rm. 1.20.) Professor Sauser- 
Hall has here given us a very clear and thoughtful exposition of the nation- 
ality of the married woman, based on the most recent laws and conventions. 
Viewing the question primarily from the tendencies indicated in Swiss legis- 
lation, the author favors the maintenance of the classic system of associating 
the woman with the nationality of the husband, but with some modifications 
to protect the woman in all cases involving her most important rights, and, in 
the meantime, improving conditions by a revision of the marriage regulations 
of private international law. 

Reformvorschlage zum Seekriegsrecht. By Peter Albert Martini. (Berlin 
and Bonn: Ferd. Diimmler, 1932. pp. 32. Rm. 2.25.) This pamphlet of 
32 pages on “Reform Proposals of the Law of Marine Warfare” contains more 
solid thought than most volumes containing ten times this number of pages. 
Instead of allowing the distinction between belligerents and neutrals to fade, 
Dr. Martini would draw the line between the two more distinctly. In other 
words, he is a defender of neutrality. ‘The new prize law will be based upon 
the enemy character of the vessel. The character of the cargo will be disre- 
garded. The domicile principle will apply.” And further: “The armed mer- 
chant vessel is a bastard. A complete solution is necessary, for I regard all 
attempts to restore armed merchant vessels to purely merchant vessels as fu- 
tile as long as England and America insist upon retaining armed merchant 
vessels.” He therefore concludes that all vessels of a belligerent state, in case 
of doubt, should be regarded as war vessels and be dealt with accordingly. 
The author has written a stimulating pamphlet which throws light in dark 
places. Karu F. Geiser 
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